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Taxation Secured Debts Situs Mortgaged 
Property 


obligation represented note held New York 
corporation payable New York City Delaware corpora- 
tion, and secured mortgage Florida realty, subject 
the Florida intangible personal property tax. 

The opinion the Supreme Court Florida declares that 
the doctrine that intangibles are taxable only the domicile 
the owner cannot evoked defeat the tax where the tax- 
payer has availed himself the protection and benefit the 
recording statutes and other laws the state imposing the tax. 
State rel. United States Sugar Corporation Gay, Florida 
Supreme Court, So. Rep. (2d) 165. 

should noted that the Supreme Court Arizona 
reached similar result the case Kelley Bastedo, Docket 
No. 5089, July 15, 1950, where was held non-resident de- 
cedent was taxable under the Arizona estate tax law debts 
evidenced promissory notes and secured mortgage 
Arizona property. The law Arizona has since been amended 
exempt intangibles non-resident decedents from the 
Arizona estate tax. 


The opinions both cases are follows: 


this original mandamus proceeding, this court asked de- 
cide whether obligation represented note held New York 
corporation, payable New York City, and secured mortgage 
Florida real estate, liable for the Class Intangible Personal 
Property Tax levied and assessed Chapter 199, Florida Statutes 
1941, amended, F.S.A. The debtor Delaware corporation, hav- 
ing its principal place business Clewiston, Florida, and owning 
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property Glades, Hendry, Martin, and Palm Beach counties, State 
Florida, which the realty covered the mortgage here involved. 

alleged that agency broker the State Florida had 
any part negotiating the loan; that the loan had relation the 
New York corporation’s insurance business Florida; that neither 
the note nor the owner had domicile business situs the State 
Florida regards the transaction and obligation; and that, therefore, 
the State Florida had jurisdiction tax the obligation evidenced 
the note and mortgage. 

The pertinent provisions the statute are follows: 

Section 199.02(3): Class intangible personal property 
hereby defined being all notes, bonds and other obligations for 
payment money which are secured mortgage, deed trust 
other liens upon real property situated Florida; provided, that only 
that part the value the mortgage, deed trust, other lien, the 
real property which located within the state shall bear the 
whole value the real property described said obligation shall 
included.” 

Section 199.11: “On and after January 1942, there hereby 
annually levied and assessed all intangible personal 
the following tax: 


all class intangible personal property three mills the 
dollar the taxable value such class intangible personal prop- 
erty, which taxable value shall the principal amount the indebted- 
ness, evidenced such obligation, which tax shall due and payable 
when the mortgage, deed trust other lien executed and shall 
paid the county tax collector before the mortgage, deed trust 
other lien securing such indebtedness presented for recordation. 
Every person who shall take, receive record any mortgage, deed 
trust other written specific lien the nature mortgage upon 
real property situated Florida shall pay the tax prescribed this 
subsection respect the debt obligation secured 
mortgage, deed trust written evidence specific lien the 
nature mortgage real property shall admissible record 

enforceable any court this state unless and until the 
tax levied this subsection shall have been paid and until the notation 
the tax collector shall have been placed thereon showing the payment 
the tax. The tax imposed this subsection shall the only 
intangible tax levied such notes, bonds and other obligations under 
this chapter.” 

are confronted, the outset, the previous decision this 
court State rel. Seaboard Air Line Railroad Gay, 160 Fla. 
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445, So.2d 403, wherein was held that mortgage debt evidenced 
bonds other like obligations the hands deliverable non- 
resident bondholders was not liable the Class intangible personal 
property tax. This decision was followed State rel. Tampa Elec- 
tric Co. Gay, Fla., So.2d 225, 229. 

The rationale the Seaboard case that the tax valorem 
tax personal property and not license excise tax for the privi- 
lege recording mortgage; that the tax imposed upon the debt 
obligation, the written evidence thereof, and not upon the mortgage 
given collateral security for such debt; and that since, the con- 
templation the law, intangible personal property accompanies the 
person the owner, the State Florida can impose the Class in- 
tangible personal property tax only where has acquired taxing juris- 
diction reason the fact that the owner the debt, the written 
evidence the debt itself, has acquired domicile business situs 
this State for tax purposes. 


The decision the Tampa Electric Co. case, supra, while mention- 
ing the Seaboard case controlling, also turns the point that there 
was intention the part the Legislature “to tax authorize 
tax property without the State and held those who are neither 
domiciled nor citizens the State”, the theory that taxing 
statute must construed most strongly against the government and 
favor the taxpayer where the intent meaning the statute 
doubtful. 


this latter point, are unable find anywhere the 
statute indication that obligations secured liens Florida real 
estate, but held non-residents, were intended exempt from the 
tax. The statute provides that notes, bonds and other obligations 
for the payment money which are secured mortgage, deed 
trust other liens upon real property situated Florida” shall 
liable for the tax; and that “Every person who shall take, receive 
record any mortgage, deed trust other written specific lien 
the nature mortgage upon real property situated Florida” shall 
pay the tax; and that “No mortgage, deed trust written evidence 
specific lien the nature mortgage real property shall 
admissible record recorded any public record this state 
enforceable any court this state unless and until the tax 
levied this subsection shall have been paid.” cannot, therefore, 
see any reason for applying the rule liberal construction favor 
the taxpayer, since there does not appear any ambiguity 
the terms the statute, and not think this court should read 
into the statute exemption obligations owned non-residents. 

the Seaboard case, have fault find with the gen- 
eral principles law therein expressed involving the maxim mobilia 
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personam, and re-affirm the rule that intangible property, 
contemplation law, accompanies the person the owner and, 
therefore, ordinarily taxable only the domicile the 
cannot, however, adhere the holding that case that this maxim, 
and the fact that the intangible thus taxable the domicile the 
non-resident owner, can evoked defeat the right the State 
Florida impose the particular tax here question. 


The maximum mobilia sequutur personam merely legal fiction, 
adopted from considerations general convenience 
The reasons for the fiction that intangible personal property accom- 
panies the person the owner and taxable his domicile, have been 
variously stated the courts. One reason given that, when the tax 
payer’s wealth represented intangibles, the tax gatherer has 
culty locating them and there uncertainty which taxing dis- 
trict affords benefits protection the actual property that the in- 
tangibles represent. Since the intangibles themselves have real situs, 
the domicile the owner the nearest approximation. Greenough 
Tax Assessors City Newport, 331 U.S. 486, S.Ct. 1400, 
L.Ed. 1621, 172 A.L.R. has also been said that the economic 
advantages realized through the protection, the place domicil, 
the ownership rights intangibles bear direct relationship the 
distribution burdens which the tax effects, and are sufficient sup- 
port the taxation intangibles the place domicile. First Bank 
Stock Corp. State Minnesota, 301 U.S. 234, S.Ct. 677, 
L.Ed. 1061. 


Thus, when the owner intangibles confines his activity the 
place his domicile, the maxim properly invoked order sustain 
the domiciliary state’s taxing power. But when the taxpayer extends 
his activities with respect his intangibles, avail himself 
the protection and benefit the laws another state, the reason for 
single place taxation longer obtains, and the maxim not even 
workable substitute for the reasons which may exist any particular 
case support the constitutional power each state concerned 
tax. Curry McCanless, 307 U.S. 357, S.Ct. 900, 906, L.Ed 
1339. 


-In Curry McCanless, supra, the United States Supreme Court 
held that the power tax intangibles was not restricted one State, 
whether “regard the right state tax founded power over 
the object taxed through dominion over tangibles over persons 
relationships are the source intangible rights; the bene- 
fit and protection conferred the taxing sovereignty, both.” The 
Curry McCanless case was re-affirmed the case State Tax Com- 
mission Utah Aldrich, 316 U.S. 174, S.Ct. 1008, 1012, 
L.Ed. 189 A.L.R. wherein was said: line with our 
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recent decisions Curry McCanless repeat that there 
constitutional rule immunity from taxation intangibles 
more than one State. case shares stock ‘jurisdiction tax’ 
not restricted the domiciliary State. Another State which has 
extended benefits protection which can demonstrate ‘the practical 
fact its power’ sovereignty respect the shares (Blackstone 
Miller, 188 U.S. 189, page 205, S.Ct. 277, page 278, L.Ed. 
439) may likewise constitutionally make its exaction.” 


stated Mr. Justice Frankfurter, State Wisconsin 
Penney Co., 311 U.S. 435, S.Ct. 246, 249, 250, L.Ed. 
267, 130 A.L.R. 1229: state free pursue its own fiscal policies, 
unembarrassed the Constitution, the practical operation 
tax the state has exerted its power relation opportunities which 
has given, protection which has afforded, benefits which 
has conferred the fact being orderly, civilized society.” 


Let look, then, the “practical operation” the tax here 
question, the light the above decisions. matter 
common knowledge, which this court can take judicial notice, that 
the Class tax exacted our tax gatherers only the time the 
mortgage, other security, presented for recordation, for en- 
forcement our courts; and that, once this tax has been collected 
particular secured obligation, further annual tax collected 
the tax collectors this state such obligation. This has been the 
long-prevailing construction Section 199.11(3), supra, the 
Comptroller the State Florida, which this court may also take 
judicial notice. Bloxham Consumers’ Electric Light Street 
Co., Fla. 519, So. 444, L.R.A. 507, Am.St.Rep. 44. 


may seen, therefore, that its practical operation, the Class 
tax exacted only the owner the secured obligation elects 
record his security to. enforce our courts. obvious that 
the recording mortgage, other security, becomes the generating 
source important and definite accessions the obligation secured 
thereby. fact, think may fairly said that the transaction 
the instant case would not have been entered into without the security 
afforded the mortgage Florida realty and the protection afforded 
our recording statutes, and others, relating the rights mort- 
gagee. And the “practical fact our power” sovereignty over such 
security obvious. the fact our sovereignty which gives life 
such security—which transforms from worthless piece paper 
into valuable legal right. Moreover, heretofore pointed out, this 
state does not seek exact tax disproportionate the benefit and 
protection conferred; the contrary, the tax exacted only once, 
and only that portion the indebtedness which secured mort- 
gage, other security, real estate this state. 
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appears, therefore, that the question “whether the state has 
given anything for which can ask return,” State Wisconsin 
Penney Co., supra whether the state can demonstrate “the practical 
fact its power” sovereignty, Blackstone Miller, supra [188 
U.S. 189, S.Ct. 278], the tax here question could satisfy the test, 
and that there ample justification for the tax. 


The non-resident creditor does not have subject himself double 
taxation the protection our laws our courts for his 
investments. free restrict his mortgage investments his 
own state; may lend his money without security; may take 
mortgage Florida realty, but choose not record it. If, however, 
the non-resident creditor elects invoke and enjoy the benefits and 
protection our laws and obtain the economic advantages afforded 
thereby, only just that should give quid pro quo return. 

the instant case, the petitioner has elected invoke and 
accept the benefits and protection our laws. has paid the tax, 
presented the mortgage for recordation, and now enjoys the benefits 
and protection our recording statute. its petition for the issu- 
ance the discretionary Writ Mandamus, now seeks invoke 
the judicial power this court obtain refund its money. 
becomes necessary collect the indebtedness foreclosure, will 
again set motion the machinery our courts its own advantage. 

For the reasons stated, the motion for peremptory writ nothwith- 
standing the return denied, and the cause dismissed. 


ADAMS, J., and CHAPMAN and HOBSON, JJ., concur. 
TERRELL and THOMAS, JJ., dissent. 
SEBRING, J., not participating. 


Before LaPRADE, C.J., and UDALL, STAN- 
FORD, and PHELPS, JJ. 


OPINION 

J.: 1927, August Heckscher became interested 
the Westward Hotel Phoenix, Arizona, loaning $275,000.00 
one Charles Bob. Bob pledged Heckscher 10,000 shares 
stock the Pacific Hotels Company, Arizona Corporation, whose 
sole property was the Westward Hotel. 1940, the name the 
Pacific Hotels Company was changed Westward Hotel Company. 
Bob disappeared leaving Heckscher learn that his stock was not 
authorized issue, and that the authorized stock was pledged Chi- 
cago bank. took Bob’s notes the bank and became 
the owner the stock. Later loaned money the Corporation and 
the time his death had over $1,100,000.00 invested it. 
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April 1938, Heckscher made gift all his stock the 
company his wife Virginia. This stock was all the outstanding 
stock except for qualifying shares some other persons. Heckscher 
made gift tax return the Bureau Internal Revenue but 
paid tax thereon because the stock was considered worthless. 
that time the company was indebted Heckscher the sum 
000.00, which debt was evidenced promissory notes and secured 
mortgages upon the corporate property. 


August Heckscher died April 26, 1941 the city New York 
leaving his wife, Virginia, the residuary legatee under the terms his 
will. the time his death was president and director the 
company and through his office New York which managed his many 
corporate interests and properties various cities, and resident man- 
ager Phoenix, Arizona, directed the affairs the corporation. 
One and one half (114) months after his death, his wife took over the 
presidency and the directorship and managed the corporation the 
same manner. July 10, 1941, Mrs. Heckscher died. Both estates 
were probated New York. After litigation New York between 
the two estates, the stock was transferred the executor the estate 
Virginia Heckscher order the Surrogate Court. George 
Thompson, executor her estate, sold the stock the purchasers 
the Hotel December The said purchasers also paid the 
indebtedness the company owed August Heckscher, Arthur 
Smadbeck, executor his estate. 


The Estate Tax Collector the State Arizona claimed that both 
estates must pay tax upon the transfer the shares stock the 
Arizona Corporation and the transfer the debt the Arizona Cor- 
poration owing decedent August Heckscher. The executors both 
estates brought separate actions against the state treasurer and the 
estate tax collector seeking declaratory judgments ascertain whether 
not the estates were liable for estate taxes under the Estate Tax 
Act 1937 and amendments, being Chapter 40, Article 
1939. The cases were consolidated for trial, judgment was entered 
favor the plaintiffs and they are both here appeal. The plain- 
tiffs executed bond $50,000.00 favor the State Arizona 
for payment any tax due said estates pending the outcome this 
appeal, 

Appellants raise several questions this appeal. The first con- 
cerns the right the appellees maintain these declaratory judg- 
ment actions against the Estate Tax Collector. The appellants claim 
declaratory judgment action does not lie here because exclusive 
remedy for settling these disputes has been set the Estate Tax 
Act. true that section 40-118, 1939, provides method 
for objecting determination the Estate Tax Commissioner 
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tne amount the tax. However, appellees here are interested only 
finding out whether not the commissioner has the power require 
them file estate tax return. This determination involves the juris- 
diction power which the commissioner possesses under the act. 
Under these circumstances actions seeking declaratory judgment 
are proper. Curry Woodstock Slag Corp., 242 Ala. 379, So. 
479. 

The appellants further contend that the state and not the Estate 
Tax Collector the proper party defendant and consequently this 
being reality suit against the state, cannot maintained since 
violation the 11th amendment the Federal Constitution 
which prohibits suits against state citizens thereof. This not 
suit against the state because alleged that the Estate Tax Col- 
lector acting excess his jurisdiction. acting excess 
his jurisdiction, then his actions are not state actions. Therefore 
this not suit against the state, and suit against the collector 
will lie. California Physicians’ Service Garrison, 155 885. 

The next question determined whether the Estate Tax Act 
existed 1941, the time the death the decedents, provided 
for taxing intangibles belonging non-resident decedents. 
question raised the constitutionality such statute. The 
parties hereto agree that such tax constitutional. Blackstone 
59, Ct. 900; State Tax Commission Utah Aldrich, 316 
174, Ct. 1008; State Tax Commission Utah Unter- 
myer, 316 645, Ct. 1104. hold that the Estate Tax 
Act 1937 existed 1941, did provide for tax upon the said 
intangibles involved this action, namely, the shares stock owned 
the Virginia Heckscher estate the Westward Hotel Company 
and the promissory notes the said company, secured mortgages 
its property owned the August Heckscher estate. 

believe advisable this point indicate that 1943, the 
Legislature amended the Estate Tax Act 1937 that the instant 
problem longer exists. The said amendment provides that intan- 
gibles belonging non-resident decedents shall not subject the 
estate tax. reads follows: 

40-113. Intangibles persons not domiciled (a) 
Nothing this act shall construed imposing tax upon any 
transfer, defined this act, intangibles, however used held, 
person, who was not domiciled this state the time his death. 

Appellants rely the following set out sections Chapter 40, 
Article 1939, for the basis their claim that the Estate 
Tax Act the time the death each decedent 1941, the 
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said intangibles involved herein. These pertinent sections are fol- 
lows: 

40-108. Imposition tax.—A tax, determined hereinafter 
provided, imposed upon the interest the net estate every deced- 
ent dying after the date the taking effect this act, whether resi- 
dent non-resident the state. 

40-105. Valuation gross value the gross es- 
tate decedent, for the purpose the tax imposed this act, shall 
determined including the value the time death all prop- 
erty, real personal, tangible, intangible, wherever situated: 

the extent the interest therein the decedent the time 
death. 


40-106. Valuation net 
* * * 


(c) the case non-resident, the value the net estate, for 
the purpose the tax imposed this act, shall determined 
deducting from the value that part the gross estate which the 
time death situated this state that proportion the deductions 
specified subsection (a) which the value such part bears the 
value the entire gross estate, wherever situated. 

* * * 


(e) deduction exemption shall allowed the case 
non-resident unless the executor other representative includes the 
return required filed the value the time death that part 
the gross estate not situated this state. 

40-113. Transfer foreign fiduciary.— (a) Whenever any 
foreign executor, administrator trustee shall assign transfer any 
stock bonds this state standing the name the decedent 
trust for decedent, which shall liable for the said tax, such tax 
shall paid the transfer thereof; otherwise the corporation per- 
mitting the transfer shall become liable therefor. 


(b) The commissioner shall have authority make appraisal 
any such stocks bonds, and determine the taxes due. The tax 
shall computed provided herein, and receipt waiver issued 
the commissioner shall complete protection any such corporation 
for the transfer such stocks bonds. 


40-128. Scope provisions this act shall apply 
all property estate, real, personal and mixed, and both 
tangible and intangible assets the estate, which shall subject 
the jurisdiction the state for estate tax purposes. 

well-known rule statutory construction that construing 
legislation our paramount interest ascertaining the intent the 
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Legislature from the language used therein. Webb Frohmiller, 
Ariz. 128, 510; Miners Merchants Bank Board 
Cochise County, Ariz. 101 461. All devices and rules 
statutory construction are directed toward ascertaining the legis- 
lative intent. construing act should give effect all portions 
thereof that are pertinent. First National Bank, Ariz. 146, 
1154. Statutes will given reasonable interpretation 
which will render them valid and operative rather than one which would 
defeat them. Hill Gila County, Ariz. 317, 107 377; Rose 
State, (Cal) 105 802. 

Appellees contend that section 40-105, does not operate 
tax intangibles belonging non-resident decedents because con- 
cerned only with “Valuation gross estates.” The tax exacted 
our Estate Tax Act tax solely upon the net estate. Therefore, 
that portion section 40-106, above quoted, the controlling pro- 
vision because sets out the procedure for determining the net estate. 
When calculating the tax net estate only “that part the gross 
estate which the time death situated this state,” subject 
its imposition. Appellees reason that stocks and secured promissory 
notes domestic corporation, being intangibles, are not property 
“situated this state,” but have their situs only the domicile the 
owner. Appellees arrive such conclusion relying the maxim 
mobilia sequuntur personam determine the situs intangibles for 
purposes taxation. The basis for this reasoning the feeling that 
intangibles must treated the same manner tangibles, that is, 
one time they may have situs location only one place. 
fallacious because ignores the fact that tangibles have physical 
location whereas intangibles and choses action exist only con- 
templation law, therefore, giving them situs mere fiction. 

The early cases adopted the fiction situs location intan- 
gibles for use determining conflict laws problems. This concept 
situs was then applied problems taxation that order 
justify taxation, the property, tangible otherwise, had have situs 
the taxing jurisdiction. The decision the United States Supreme 
Ct. 900, returned the Blackstone Miller, (1903) 188 189, 
Ct. 277, doctrine that intangibles may have taxable situs 
more than one state. With the decision the case State Tax Com- 
mission Utah Aldrich, 316 U.'S. 174, Ct. 1008, extending 
the implication and scope Curry McCanless, became 
obvious that the United States Supreme Court began taking the more 
realistic view respect intangibles that the right states tax 
depends not the fictional theory situs but the fact that the 
intangibles are within the power and receive the protection the 
taxing state. 
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the absence some statute regulating the situs property for 
taxation, the taxable situs still controlled common law notions, 
and the case intangibles the maxim mobilia sequuntur personam 
still prevails. is, however, within the jurisdiction the Legislature 
which has the power and protection over the intangibles, give the 
said intangibles any situs sees fit for purposes taxation. Brophy 
Powell, Ariz. 543, 121 647. The right tax exists the 
state because the owner intangibles needs the aid the state, its 
laws and its courts acquire and enforce his rights his property. 
The state may demand quid pro quo return for its functions. The 
term “situs,” the case intangibles, now signifies power juris- 
diction over same rather than its old connotation location. 


Having decided the state has the power tax these intangibles, 
the next step determine whether the Arizona Estate Tax Act 
existed 1941 makes the said stock the Westward Hotel 
Company and the debt owed the company, evidenced its promis- 
sory notes and secured mortgages upon the company property, 
liable for the taxes herein disputed. must ascertain whether the 
Legislature enacting the Estate Tax Act and its amendments 
intended tax these items. First shall determine whether the stock 
the Arizona Corporation owned decedent Virginia Heckscher was 
taxed under the statute. The provisions sections 40-106, 40-128, 
40-113 and 40-103, supra, considered together indicate that the 
Legislature enacting section 40-106, intended that the phrase, 
“that part the gross estate which the time death situated 
this state,” includes stock domestic corporation. Section 40-128, 
supra, refers property, “subject the jurisdiction the state.” 
Other jurisdictions have held that the use that phrase, the Legis- 
lature intended tax transfers stock domestic corporation 
owned non-resident decedents. Untermyer State Tax Commission, 
102 Utah 214, 129 881. Section 40-113, supra, could only 
operative the act does tax the said stock. This section considered 
with the rest the act reveals that the Legislature intended tax 
the transfer corporate shares domestic corporations owned 
non-resident decedents. However, hold that even though dis- 
regard section 40-113, supra, the remaining provisions the act are 
broad enough tax the transfer stock domestic corporation. 
before mentioned, the absence legislative intent the con- 
trary will construe act give validity all its provisions. 
The presumption that the Legislature did not intend futile 
thing including provision which non-operative invalid. Sec- 
tion indicates the legislative intent tax all properties 
within the state’s jurisdiction. 


Next must decide whether under the act the Legislature intended 
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tax the transfer debt owned domestic corporation evidenced 
promissory notes and secured mortgages upon the corporate 
property. Under our statutory provisions there reason for treat- 
ing this differently than stock for they are both intangible personalty 
and choses action. the Legislature intended tax the transfer 
corporate stock virtue sections 40-103, 40-106, and 40-128 
well 40-113, swpra, only reasonable that the provisions the 
Estate Tax Act are broad enough tax the transfer the said debts 
owed the Arizona Corporation. hold that the provisions 
sections 40-103, 40-106, and 40-128, contemplate the taxation 
every type intangible within the jurisdiction the State 
Arizona. 


The case Lloyd’s Estate, 185 Wash. 61, 1269, 
very much point here. Under statutory provisions similar ours, 
the Supreme Court the State Washington held that bank deposit 
Washington bank, nonresident decedent, was subject the 
Washington estate tax. The Washington Court reasoned that bank 
deposit debt, chose action; that debts are subject garnish- 
ment the state and, likewise, are protected the laws the state. 
Hence they are according the language the Washington statute, 
‘within the jurisdiction this interesting note that 
this case was decided between the rendition the opinions the case 
Blackstone Miller, 188 189, Ct. 277, the year 1903, 
and the case State Tax Commission Utah Aldrich, 316 
174, Ct. 1008, the year 1942. During this period the United 
States Supreme Court reversed the Blackstone case and held that the 
states had power tax intangibles belonging nonresident de- 
cedents. Farmers Loan Trust Co. Minnesota, 280 
204, Ct. 98; First National Bank Boston Maine, (1932) 
284 312, Ct. 174. One the reasons the United States 
Supreme Court gave for those latter decisions was that such tax 
promoted ill feeling and poor relations between sister states. During 
that time and spite such holding, the Lloyd case held such 
tax was constitutional because the fiction relations with sister 
state was not involved. the Lloyd case, supra, the bank deposit 
Seattle, Washington, was owned non-resident decedent who was 
domiciled Canada. The Lloyd case was and good law. 


Appellants also contend that the gift the shares stock the 
Westward Hotel Company was made the said August Heckscher 
contemplation death and that therefore they should also taxed 
the August Heckscher estate. The record reveals such situation. 
There evidence showing that the gift the stock was made 
contemplation death. 


Appellants also claim that the corporate entity should disre- 
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garded this case. There basis for this claim. The record 
devoid any grounds for the disregarding the corporate entity 
the Westward Hotel Company. 

The power the state being undisputed and the Legislature having 
declared its intention assert that power with respect property 
over which had jurisdiction, must give effect the legislative 
intent expressed holding that the property involved herein was 
the time the death each decedent subject the estate tax. 


Bankruptcy Sale Secured Property Valid 
Notwithstanding Non-Compliance with 
Statutory Notice Requirement 


Section (4) the Bankruptcy Act requires the trus- 
tee give secured creditors written notice proposed sale 
secured property. the present case was held that where 
the trustee could establish that banker had notice pro- 
posed sale and made objection, banker would deemed 
have consented the sale notwithstanding the trustee’s 
failure give the statutory notice under §94 (4). 

While banker’s argument for literal compliance with the 
statute may have been “litigational after thought” case 
where had indeed consented the sale, the decision would 
equally applicable the case casual phone call from 
the trustee which never reaches the proper executive. 
Rowe, United States District Court, Minnesota, Fed. 
Supp. 52. The opinion the court follows: 


This matter came for hearing petition review order 
the referee bankruptcy dated August 19, 1949. this order the 
referee ordered the trustee withhold, (1) three per cent the total 
moneys due the petitioning secured creditor and pay the same 
the Clerk Court for credit the referees’ salary and expense funds, 
and (2) the sum $900 representing the petitioner’s share the 
costs incurred the trustee the care, custody and liquidation 
encumbered property. 

The debtor was adjudicated bankrupt May 18, 1948. 
tioner, Northwestern National Bank Minneapolis, held chattel mort- 
gages portion the bankrupt’s equipment and machinery which 
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was taken over the trustee. June 28, 1948 the referee approved 
sale the trustee certain property free and clear encumbrances. 
Included the property sold was the equipment upon which petitioner 
claimed mortgage liens the amount $23,015.84. the sale price 
$26,375, the referee determined order dated December 12, 1948 
that $23,970 had been realized from the sale the property covered 
petitioner’s chattel mortgages. Thus, the amount realized from 
the sale the encumbered property exceeded the encumbrances there- 
$954.16. Over the objections the referee held 
petitioner’s mortgage liens valid and enforceable and ordered payment 
petitioner. This order December 12, 1948 further provided 
“that the bank shall bear, and the Trustee shall deduct from the lien 
payments herein provided for, all costs and expenses incurred the 
Trustee connection with the preservation, custody, care and liquida- 
tion the Trustee all the machinery and equipment involved 
this controversy and the administration affairs incidental 
thereto, and that the parties this controversy cannot agree upon 
the proper amount such costs and expenses, then and that event 
the Trustee shall seasonably bring for hearing the matter the 
determination thereof the Referee.” 


Thereafter, the trustee and petitioner agreed that, subject ap- 
proval the referee, the trustee should paid $900 reimbursement 
for costs and expenses incurred connection with the care, custody, 
preservation and liquidation the encumbered property. The trustee 
understood the agreement that the $900 should 
the amount payable petitioner’s claims. contends the 
agreement merely called for payment from the proceeds the sale 
the encumbered property, and, since the proceeds realized exceeded 
petitioner’s lien claims more than $900, the payment due petitioner 
remained unaffected the agreement. After hearings relating the 
assessment fees and expenses had been held, the referee entered the 
order under review. This order August 19, 1949, addition 
adopting findings stipulated the trustee and petitioner, found 
fact that petitioner had impliedly consented the sale the 
encumbered property free and clear petitioner’s liens. Petitioner 
contends that the referee erred finding implied consent upon its 
part the sale free and clear and ordering the trustee withhold 
from payment its lien claim any part the fees and expenses. 

Petitioner’s denial consent, either express implied, the sale 
the encumbered property free and clear liens not borne out 
the record before the court. Petitioner admits that had knowledge 
the fact that the sale was being made and offered objection there- 
to. The trustee his verified petition seeking authorization for the 
sale states that “the trustee has explained this sale the Northwestern 
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National Bank, and has their agreement the property being sold, 
and that any liens that they may claim will attach the proceeds.” 
escape the necessary conclusion consent from this conduct, 
petitioner points the fact that written notice the proposed 
sale was given required U.S.C.A. 94, sub. a(4), and claims 
that objection would have been made upon receipt such notice. fail 
see where written notice would have added anything the knowl- 
edge the sale which petitioner admits having, and conclude, there- 
fore, that its omission significance the question petitioner’s 
consent. The record fully sustains the referee’s finding that petitioner 
impliedly consented the sale the encumbered property free and 
clear liens. 


also claimed that the referee erred requiring petitioner 
pay any part the assessment for the referee’s salary and expense 
funds, the costs and expenses incurred the trustee the pres- 
ervation and liquidation the encumbered property. 


Payments Referees’ Salary and Expense Funds 


Section 40, sub. c(2) the Bankruptcy Act amended, 
U.S.C.A. 68, sub. provides: Additional fees for the 
referees’ salary fund and for the referees’ expense fund shall charged, 
accordance with the schedules fixed the conference (a) against 
each estate wholly partially liquidated bankruptcy proceeding, 
and computed upon the net proceeds 


Pursuant the authority thus vested it, thé Conference 
Senior Circuit Judges, the April 1947 and September 1947 sessions, 
fixed the fees for the referces’ salary fund straight bankruptcy cases 
114% and the charges for the referees’ expense fund straight 
bankruptcy cases 114%. The Conference further provided that, 
“In determining the amount net proceeds realized asset cases for 
the purpose Section 40, sub. c(2) the Bankruptcy Act 
amended, the term ‘net proceeds realized asset cases’ shall mean, 
the case sale liquidation, the amount money coming into the 
estate bankrupt assets such estate Provided, however, 
that where property sold transferred subject valid existing 
mortgage, lien other encumbrance, the amount such mortgage, 
lien other encumbrance not affected such sale shall not in- 
cluded determining the amount net proceeds realized.” 

the basis the foregoing statute and Conference provision, the 
referee imposed the assessment the funds payable petitioner 
its lien claims. 

Petitioner contends that the referee erred two respects with 
reference the assessments thus made. First, argued that the 
phrase “net proceeds realized” Section 40, sub. c(2) the Bank- 
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ruptcy Act amended, U.S.C.A. 68, sub. c(2), should read 
“net proceeds realized for the general estate,” and that the 
assessment for the benefit the referees’ salary and expense funds 
should not, therefore, computed the basis funds coming into 
the estate subject liens. this argument accepted, Section 40, 
sub. c(2) amended works decided change the law existed 
prior 1903 Amendment the Bankruptcy Act had 
one purpose change the law designed permit referees base 
their fees the total moneys disbursed creditors trustees re- 
gardless whether such disbursements were secured unsecured 
Columbia Cotton Oil Provision Corp., Cir., 210 
824; Collier Bankruptcy, 14th Ed., Sec. 40.06, 1551. There 
nothing indicate that Congress, 1946, intended depart from 
the long established practice this regard. 


Reading Section 40, sub. c(2), amended, believe clear that 
“net proceeds realized” refers the amount realized from the liquida- 
tion the bankrupt’s assets, and not just that portion thereof which 
constitutes the equity the general creditors. That the Conference 
construed the phrase apparent from the definition adopted 
that body. other words, “net proceeds realized” would the 
balance remaining after the expenses incurred trustee effecting 
liquidation had been deducted from the total sale price assets. 
The only cases which the court has found dealing with the question 
have held that the assessments for the referees’ salary and expense 
funds should computed upon all moneys coming into the estate 
whether subject lien not. Finance Corp. 
Cohen, Cir., 179 F.2d 773; Stephen Jackson Co., D.C. 
Del., 966. This court holds. 


Secondly, petitioner claims that even the assessment 
computed upon proceeds coming into the estate subject liens, the 
assessment should paid from funds the general estate. The 
referee, the other hand, takes the position that assessments levied 
funds subject lien must, under the terms Section 40, sub. 
amended and the Conference provision, paid the secured credi- 
tor. sustain this the referee points the fact that the 
Conference used the words, “the amount money coming into the 
estate,” defining “net proceeds realized” and finds therein clearly 
expressed intent upon the part the Conference that the assess- 
ment paid from funds due the secured creditor. fail see where 
this intent any more clearly expressed the 1946 Amendment and 
conference provision than was the law governing before 1947. 
Prior 1947, Section the Bankruptcy Act, U.S.C.A. 68, 
sub. provided for referees’ commissions “on all moneys dis- 
bursed creditors the trustee.” While this was construed per- 
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mitting fees computed the basis payments made ‘tc both 
secured and unsecured creditors, there can question that was 
not construed the courts making mandatory the payment fees 
from funds due secured creditors. See Collier Bankruptcy, 
70.99,pp. 1604-1617. 


Reconstruction Finance Corp Cohen supra, 179 F.2d page 
776, the court had the following say with respect the present 
version Section the Bankruptcy Act: “But Section 40, sub. 
the Bankruptcy Act, supra, authorizing additional fees for 
the referee’s funds, does not concern itself with the question whether 
the fees case this kind are paid out funds available for the 
payment secured debt from funds belonging the general 
estate the bankrupt. The exactions the statute are satisfied when 
the full amount the fees charged against the estate and made 
available for coverage into the referee’s funds, whether taken out 
funds payable the secured creditor from funds belonging the 
general estate.” Similarly, Stephen Jackson, supra, the 
court did not construe the 1946 Amendment Section and the 
Conference provision requiring payment from funds due secured 
creditor. While the court did order payment the referees’ salary 
and expense funds from moneys due the secured creditor, was 
prompted equitable considerations and the rules appli- 
cable that circuit prior the 1946 Amendment. 


Since construction Section 40, sub. c(2) and the Conference 
provision accord with the courts’ views the above cases, refer- 
ence must made earlier decisions this circuit find the rule 
applicable the facts this case. 


Rubenstein Nourse, Cir., F.2d 482, appellant held chattel 
mortgages property bankrupt which was sold the trustee 
free and clear liens. Proceeds from the sale the encumbered 
property exceed the lien claims. The referee deducted from the amount 
appellant’s claim amount found the referee proportion- 
ate share the cost administration, sale, taxes, and preservation 
the encumbered property. The lower court approved this action 
the referee. ordering modification the order, the Circuit 
Court said, F.2d pages 484-485: 


“It appears that the mortgage property was sold for more than 
sufficient pay full all liens, leaving surplus remaining the 
general estate the bankrupt. Notwithstanding this, however, the 
referee deducted from the amount appellant’s claim the sum 
$2,601.70, the theory that was deductible propor- 
tionate share the cost administration, sale, taxes and preserva- 
tion the property. think this deduction was unwarranted. The 
lower court, confirming order the referee selling the assets 
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the bankrupt, referring the objections certain secured creditors, 
said: are assured payment full for their claims when allowed 
and until they have been paid full the title all the assets the 
bankrupt remains the trustee and their liens are not jeopardized 
nor the properties back them lessened value.’ 


are the view that was error assess against appellant 
these estimated costs administration.” 


not clear whether the secured creditor who appealed the 
Rubenstein case consented objected the sale free and clear. The 
court does advert the “objections certain secured creditors,” but 
nowhere appears whether the appellant was one this group. How- 
ever, clear that the decision reached the court the Ruben- 
stein case was not made turn upon the presence absence con- 
sent. read the Rubenstein case holding that where mortgaged 
property sold free and clear trustee bankruptcy for more 
than sufficient pay full all liens, leaving surplus remaining 
the general estate, the costs administration, sale and preservation 
the property must paid from the general estate. Since the assess- 
ment for the referees’ salary and expense funds administrative 
cost falling within the rule thus announced, follows that the referee 
erred ordering payment this assessment from funds due petitioner. 
Therefore, the order August 19, 1949, will, this respect, 
modified. 


Trustee’s Costs and Expenses 


The referee’s order August 19, 1949 required petitioner pay 
$900 its share costs and expenses incurred the trustee con- 
nection with the care, custody and liquidation the encumbered prop- 
erty. the absence any circumstances removing this portion 
the order from the rule laid down the Rubenstein case, this was error. 
However, believe such circumstances are found the present case. 

agreement was reached respecting the amount costs and 
expenses incurred the trustee. The only dispute concerns the funds 
from which payment was made. The trustee understood the 
agreement call for payment from funds due petitioner. Petitioner, 
the other hand, says the agreement called for payment from the 
general estate’s equity the proceeds the sale. believe the trustee’s 
understanding the agreement the only one consistent with the 
circumstances surrounding the parties the time the agreement was 
entered into. 

the first place, the terms the agreement reached must 
determined the light the referee’s order December 14, 1948. 
The order that date provided that the trustee should deduct from the 
lien payments due petitioner the amount costs and expenses incurred 
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the trustee the preservation and sale the encumbered property, 
and authorized the parties fix the amount thereof. Review this 
order was not sought petitioner. the contrary, petitioner 
its that, “Pursuant the order the trustee and petitioner 
endeavored agree upon the amount the costs and expenses,” but, 
fact, agreement was reached. The stipulated findings show other- 
wise. The parties did agree that, subject approval the referee, 
the trustee should paid $900 for his costs and expenses. that 
point the parties’ authority negotiate pursuant the order 
December 14, 1948 ended. That order called for determination 
the amount the trustee’s costs and expenses—not determination 
the funds from which payment was made. agreement was 
reached with respect the former; the latter had been previously 
determined. 

the second place, petitioner’s present position with respect 
the terms the agreement accepted, have situation where 
petitioner purports enter into agreement which not 
proper party and concerning matter which has interest. 
was not for petitioner say what amount should paid from the 
funds others. petitioner concedes, was not concerned any 
manner with amounts paid from the general estate the bank- 
rupt. was concerned with payments made from lien funds. 
conclude that the agreement with the trustee related the matter 
which concerned petitioner, and reason appears why should not 
bound the agreement thus made. 


The referee’s order August 19, 1949 will modified 
provide for payments the referees’ salary and expense funds from 
the general estate the bankrupt. all other respects said order 
affirmed. 


Rights Ordinary Holder Under Negotiable 
Instruments Law 


While the rights the Negotiable Instruments Law’s most 
favored creature, the holder due course, are reasonably clear 
and certain under the Statute, the question sometimes arises 
how that lesser being the mere holder negotiable instru- 
ment, treated the courts. 

the present case, maker, without demanding delivery 
the note for cancellation, made payment payee year after 


NOTE—For similar decisions see Digest (Fifth Edition) §1212. 
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payee had transferred the note endorsee, who received the 
instrument after was overdue and therefore was not holder 
due course. §52 (2). Ina suit endorsee against 
maker, the court correctly stated that maker would have been 
protected had made payment payee prior the latter’s 
negotiation endorsee. Maker’s defense payment dis- 
charging the instrument would have prevailed notwithstand- 
ing his failure obtain possession the instrument. N.I.L. 
§§88, 51, 58. The question therefore was whether discharge 
payment could occur under the N.I.L. when the equity 
payment arose after the transfer the note endorsee. 
allowing endorsee recover, the court loss under- 
stand how [maker] could urge the plea 
though the court made reference the L., it’s decision 
was probably correct far the question affected the 
Act. the tme “payment” payee was not holder. There- 
fore discharge could occur under §88. 


was urged counsel, the court might have more prop- 
erly referred the question local law non-negotiable instru- 
for just plain holders negotiable instruments consonant with 
commercial practices. O’Shee Pierce, Court Appeals 
Louisiana, So. Rep. (2d) 339. The opinion the court 
follows: 


This suit promissory note which plaintiff named 
defendants three brothers, Alton Pierce, maker the instrument 
sued on, and DeVane and Jack Pierce, payees and endorsers. 
much Alton Pierce the only party contesting plaintiff’s de- 
mands, will referred this opinion the defendant. There 
was judgment after trial the District Court favor plaintiff and 
against the defendant prayed, from which defendant has appealed. 


The note which made the basis this suit dated Alexan- 
dria, Louisiana, December 11, 1943, payable demand DeVane 
Pierce and Jack Pierce the principal sum $1,500.00, with interest 
the rate from date until paid, together with attorney’s fees 
fixed 10% all amounts due; signed Alton Pierce and en- 
dorsed DeVane Pierce and Jack Pierce DeVane Pierce 
attorney fact. Pursuant exception vagueness plaintiff filed 
supplemental petition alleging that acquired the note some 
time between December 1944, and March 1945. 
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Prior dissolution the business September, 1943, DeVane 
and Jack Pierce were engaged plumbing and supply business 
the City Alexandria and plaintiff was associated with them 
silent partner. Plaintiff withdrew from the partnership the time 
above noted and thereafter the business was conducted the two 
Pierce brothers. December, 1943, the three brothers formed part- 
nership, under which they organized and began conducting similar 
business the City Baton Rouge, which was managed the de- 
fendant. the organization this partnership which each the 
brothers, verbal agreement, participated the extent one- 
third interest, the defendant, Alton Pierce, executed the note above 
described, which represented his contribution the capital investment 
the business. Still another enterprise like nature was later or- 
ganized the three brothers the City Lake Charles. there- 
fore seen that all three the brothers were partners the Baton 
Rouge and Lake Charles businesses, but only two, namely DeVane and 
Jack, were interested the Alexandria concern. 


Sometime early the year 1946 the brothers dissolved the partner- 
ship business Baton Rouge and Lake Charles, which dissolution was 
accomplished written agreement. 


April, 1944, Jack Pierce entered the military service and con- 
tinued therein until his discharge 1945. business Alexandria 
during Jack’s absence was conducted and managed DeVane, who 
was named attorney fact his brother written 
which conferred full powers. 


established that plaintiff, after his withdrawal from 
his partnership with Jack and DeVane Pierce, frequent occasions 
accommodated the Pierce Alexandria business making 
loans substantial sums money. appears that these loans were 
made “swapping checks” the course which negotiations the 
plaintiff, O’Shee, would give DeVane Pierce check which the latter 
would cash and use and O’Shee would hold DeVane’s check for period 
time until sufficient funds were accumulated the credit the 
business cover payment. One these transactions led up, 
sequence events, this litigation. Sometime November, 1944, 
according the uncontradicted testimony plaintiff, gave DeVane 
Pierce check for $1,500.00 and received return check from De- 
Vane Pierce dated November 24, 1944, like sum. Plaintiff at- 
tempted several times, according his testimony, cash the check 
which held, but these occasions was advised the bank that there 
were not sufficient funds the credit Pierce Plumbing Sales Com- 
pany permit payment. DeVane Pierce, unable make payment 
the check which had given plaintiff, delivered lieu thereof the note 
above described. Plaintiff held the note without making demand for 
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payment upon the maker until September 14, 1948, which date 
directed letter Alton Pierce Baton Rouge, the body which 
quote: have been trying talk DeVane for the last month 
regarding $1500.00 note which gave back 1945, signed 
you, made demand, DeVane Jack Pierce. don’t know you 
are familiar with dealings with Jack DeVane, but over period 
the last few years have let DeVane have considerable monies, 
through endorsement and collateral notes. This note that hold 
against you dated December the 11th 1943, and sure you are 
aware the fact that note expires five years for that reason 
you will have give new note pay the old one. not 
position carry this note have the past, will appreciate 
hearing from you once.” 


This letter was introduced evidence defendant. reply, 
under date September 15, 1948, Alton Pierce wrote plaintiff 
follows: have your letter concerning the note DeVane and 
Jack. Please send return mail exact copy the note and 
the date which you acquired it. Upon receiving this information 
shall better position answer this request.” 


Since the running the prescriptive period was near hand plain- 
tiff sought legal advice and, acting upon such advice, instituted this 
suit for the collection the disputed instrument. 


Defendant contends that plaintiff not holder due course 

and before maturity inasmuch the maturity demand note 
conceded its date, further denies that plaintiff was the holder 
the note for valuable consideration for any consideration whatso- 
ever, and, finally, sets the payment the note. 


Plaintiff’s counsel concedes that plaintiff, who took the note en- 
dorsement unreasonable time after its date, cannot considered 
holder due course and therefore subject all equities which 
might urged the maker the instrument. The claim want 
consideration has not been urged before this Court and need only 
say passing that the District Judge correctly found fact 
the basis overwhelming preponderance the testimony that 
plaintiff received the note lieu bad check that had been given 
for repayment the sum $1,500.00 advanced plaintiff the 
defendant, DeVane Pierce. 

The sole remaining question involves the plea payment. Defend- 
ant contends that under the agreement dissolution the partner- 
ship businesses Baton Rouge and Lake Charles the three brothers 
discharged all obligations between themselves. satisfactory ex- 
planation given why the surrender the note question was 
not demanded, and this point defendant could only testify that 
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forgot about the existence the note. And although testified that 
the note was included the settlement the Baton Rouge partnership 
and was taken into consideration audit the firm’s business upon 
which the settlement was based, the audit was not introduced evi- 
dence. 


this point the pertinent fact which determinative this case 
the date plaintiff’s acquisition the note. Neither plaintiff nor 
DeVane Pierce could fix exact date but both were agreed that the 
note was given plaintiff between the dates December 1944, and 
March 1945, and must noted that the letter above quoted, 
which was introduced evidence defendant, makes the statement 
that the note was acquired plaintiff “back 1945.” The District 


Judge found fact that the note was acquired about the time set 
forth. 


view the fact that the settlement between the brothers took 
place February, 1946, are loss understand how defendant 
can urge the plea payment equity against this plaintiff who 
had acquired the note year prior thereto. 


Defendant relies for substantiation this contention principally 
upon the testimony Jack Pierce. The record this case clearly 
reflects feelings bitterness and animosity between the brothers. 
Painstaking consideration the record has failed disclose the estab- 
lishment any fact which might logically asserted defendant 
evidencing acquisition the note later date than that 
for which plaintiff contends. There mass testimony based upon 
hearsay, conjecture and speculation, none which founded estab- 
lished and proven fact. Wild charges collusion and fraud are re- 
flected the testimony certain the witnesses. think un- 
necessary discuss these matters any detail since our opinion ac- 
cords entirely with the findings fact our learned brother the 
District Court. 


Counsel for plaintiff has urgently contended argument and brief 
that the evidence the record bearing upon the alleged payment 
the note was improperly admitted the Trial Judge the face the 
timely objection that such evidence enlarged the pleadings. pre- 
termit discussion this particular point, preferring base our con- 
clusions upon what regard the clearly established merits rather 
than upon the somewhat technical rule evidence. 


have found not the slightest difficulty resolving the facts 
this case and under the facts think there question law in- 
volved. Certainly the plea payment relied upon defendant can- 
not urged equity against plaintiff view the fact that the 
alleged payment was made long after plaintiff’s acquisition the note. 
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the time acquired the instrument equities existed favor 
defendant which could have urged against plaintiff’s rights. 

noted that learned counsel for defendant brief before this 
Court cites number authorities bearing upon the transfer 
non-negotiable instrument. our opinion these citations are not per- 
tinent since the instrument cannot considered the light non- 
negotiable obligation. There was restriction whatsoever with re- 
spect the negotiation the instrument. 


number minor points have been made zealous counsel for 
both parties, none which, however, are regarded being sufficient 
importance, with respect their effect upon the determination this 
case, necessitate comment. 


For the reasons assigned the judgment appealed from affirmed 
appellant’s cost. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Jurisdiction Bankruptcy Court Over Adverse 
Claims Bank Account 


Italian Cook Oil Corporation, United States District Court, New Jersey, 
Fed. Supp. 


Debtor maintained checking account with banker and drew 
check payable creditor. Thereafter debtor ordered banker stop 
payment the day that debtor’s petition for reorganization was 
filed. Banker charged debtor’s account, making offsetting credit 
suspense account. Held, that dispute between debtor and 
creditor, banker could not compelled submit the jurisdiction 
bankruptcy court. Trustee’s claim suspense account would 
submitted plenary proceedings court competent jurisdiction. 


Bilder, Bilder Kaufman, Newark, J., for Trustees. 


Kipp, Ashen Somerville, Rutherford, J., for Rutherford Na- 
tional Bank. 


Lum, Fairlie Foster, Newark, J., for Whitney National Bank. 


SMITH, corporate reorganization under Chapter 
the Bankruptcy Act, A., 501 seq. The proceedings 
are before this Court this time report heretofore filed the 
Referee Bankruptcy, acting Special Master, and the objections 
thereto filed the Trustees. The question presented narrow one, 
and the facts necessary its determination are not dispute. 


Facts 


The Debtor maintained general bank account with the Rutherford 
National Bank until March 23, 1949, when these proceedings were 
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initiated. The Debtor, having become indebted the Planters Manu- 
facturing Company, executed and delivered the said creditor two 
checks, one the amount $12,000.00, payable March 18, 1949, 
and another the amount $12,675.00, payable March 23, 1949. 
These checks were issued March 1949, and were drawn the 
Debtor’s account with the Rutherford National Bank. The said creditor 
deposited the checks with the Whitney National Bank New Orleans 
for collection, and this Bank thereafter, May 11, 1949, forwarded the 
checks the Rutherford National Bank for collection. The first check 
was honored and paid when due. 


The second check remained the possession the Rutherford 
National Bank until March 23, 1949, when the present controversy arose. 
appears from the undisputed testimony that the morning that 
date, approximately 7:45, the general manager the Debtor informed 
officer the said Bank the Debtor’s intention initiate proceed- 
ings under the Bankruptcy Act, and further directed the said officer 
stop payment the check. written notice was delivered the said 
Bank the same morning approximately 9:30. The petition for 
reorganization was filed the office the clerk this court 12:55 
o’clock the same day. 


The full amount the check question, wit, $12,675.00, was 
charged against the account the Debtor and credited the “suspense 
account” maintained the Rutherford National Bank. The proceeds 
were held, and are still held, the said Bank. The transaction was 
entered the “proof sheets,” the daily record maintained the said 
Bank, March 23, 1949, but was not otherwise entered the records 
until March 24, 1949. The balance deposit with the Bank, the total 
less the amount the said check, was paid the Trustees demand. 


Thereafter the Rutherford National Bank commenced action 
interpleader the Superior Court New Jersey and joined de- 
fendants the Trustees, the Planters Manufacturing Company and the 
Whitney National Bank New Orleans. The Trustees then filed 
petition and amended petition this court which they asserted 
right the full amount deposit with and still retained the Bank. 
The Trustees sought relief appropriate the enforcement the right 
thus asserted, wit, the restraint the Rutherford National Bank, 
the determination the rights other claimants, and the payment 
them, the Trustees, the sum still retained the Bank. 


The summary jurisdiction the bankruptcy court was challenged 
the Rutherford National Bank, the Planters Manufacturing Com- 
pany, and the Whitney National Bank New Orleans answers filed 
response the order show cause which issued the petition. The 
matter was referred the Referee Bankruptcy, acting Special 
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Master, who, after hearing, sustained the challenge the ground that 
the Rutherford National Bank was adverse claimant. The entire 
record now before this Court. 


Discussion 


now well settled that property the actual constructive 
possession the debtor when the petition filed vests the trustee 
and becomes subject the exclusive jurisdiction the bankruptcy 
court. Since the summary jurisdiction the bankruptcy court neces- 
sarily dependent upon the actual constructive possession property, 
becomes necessary determine the nature the property which 
the Trustees here succeeded. 


our opinion that the bank deposit was nothing more than chose 
action, right demand and enforce payment debt. The specific 
funds lost their character tangible property upon their deposit 
the Debtor; the relationship between the Debtor and the Bank then 
became that creditor and debtor. Slavin Passaic Nat. Bank Trust 
Co., 114 341, 176 339; Maurello Broadway Bank Trust 
Co., 114 167, 176 391; Meyer Meyer, 124 Eq. 481, 
467; John Wills, Inc. Citizens Nat. Bank, 125 546, 
804. the settled law this State that deposit the 
general account creates the relationship debtor and creditor between 
the bank and the depositor. Ibid. 


The summary jurisdiction court bankruptcy extends “only 
the person the bankrupt and property his possession the 
possession third persons who not claim adversely him whose 
claims are colorable only.” Standard Gas Electric Co., Cir., 
119 658, 661. was further stated the cited case, 119 
pages 661 and 662: claim debtor against third person 
property the debtor. such the reorganization court may direct its 
order effect the debtor’s reorganization. But species property 
which may only realized upon for the benefit the debtor and its 
creditors the successful prosecution plenary suit against the third 
persons involved.” See also Joslyn’s Estate, Cir., 168 803, 

direct the attention the litigants the case Roman, 
supra. There the trustee invoked the summary jurisdiction the bank- 
ruptcy court enforce payment sum due under settlement agree- 
ment. was therein stated, pages 557, 558, “It would not 
permissible collect even bank deposit due bankrupt these 
means. far possession can imputed such property all, 
confined the rights the bankrupt enforce the promise. The 
trustee must proceed the bankrupt must have proceeded, court 
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having competent jurisdiction such causes. This was clearly the dis- 
tinction which the court had mind Board Trade City Chicago 
Johnson, 264 Ct. 232, Ed. 533, where the discussion 
turned entirely upon whether seat trading exchange was property 
chose action, and where the decision depended upon the view 
that was property. Where procedural questions are stake, such 
differences the essence, and could not affirm the order without 
vesting the bankruptcy court power summarily try actions con- 
tract, least far decide whether the defense real.” 

The present petition has for its object not the recovery specific 
tangible property the possession the Bank but the enforcement 
claim against the Bank. true, the Trustees suggest their 
brief, that the Bank asserts claim against the bank deposit. This 
however, not determinative the question jurisdiction. The Bank 
refuses pay the debt because adverse claim asserted third 
party, wit, Planters Manufacturing Company, and challenges the juris- 
diction bankruptcy court determine the issues the controversy. 
The reasons assigned the Bank for its refusal pay the full amount 
the deposit may without merit, Creveling Bloomsbury Nat. Bank, 
255, Am. Rep. 417; National Bank New Jersey Berrall, 
Cas. 630; Liberty Trust Co. Haggerty, Eq. 609, 113 596, 
affirmed Eq. 198, 113 596, 115 926, but nevertheless has 
right insist that the issues the controversy decided court 
competent jurisdiction. The Bank cannot compelled submit 
the summary jurisdiction court bankruptcy. 


Conclusion 


our conclusion that this court, court bankruptcy, with- 
out jurisdiction for the reasons herein stated. The petition filed herein 
the Trustees must therefore dismissed. 


Ownership Savings Bonds Controlled Federal Law 


Lee Anderson, Supreme Court Arizona, 218 Pac. Rep. (2d) 732 


dispute between payee and estate deceased owner United 
States Savings Bonds held bank, payee prevailed since regulation 
the Secretary the Treasury that form registration was con- 
clusive ownership was valid and superseded state law the 
transfer property. 


Hash, Phoenix, for appellant. 
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McKee, Glendale, for appellee. 


Frank Flynn, United States Attorney, for the District Arizona, 
Phoenix, Charles Assistant Attorney, Phoenix, 
counsel. 


PHELPS, J.—The facts this case are that one Martin Lee 
his lifetime purchased Savings Bonds maturity value 
$25 each. The bonds were paid for Lee out his own funds 
and were him kept envelope numbered 556 which 
from the Glendale branch the Valley National Bank and which 
kept all his valuable papers. All the bonds except one were 
registered follows: Lee, payable death Viola An- 
derson.” The other bond registered co-ownership 
“Martin Lee Viola Anderson.” The bonds were the bank en- 
velope the time Lee’s death. After the death Lee, Viola 
Anderson who will referred hereinafter plaintiff made demand 
upon the Valley Bank (Glendale branch) hereinafter called the bank, 
for delivery said bonds her. Upon being refused delivery thereof 
she brought this action have the bonds declared her property 
and that she given possession thereof. 


The bank, petition, was permitted deposit its envelope 
containing the bonds question court pursuant the provisions 
section 21-1609, 1939, and the cause action against the 
bank was thereby dismissed. the same time the court granted the 
administrator the estate Martin Lee, hereinafter called de- 
fendant, permission file answer interpleader which did. 
his answer the administrator alleges substance the facts herein- 
above set forth except the maturity value the bonds; alleges 
that the estate insolvent; that there were debts outstanding against 
the estate and that there were funds with which pay them. 
alleged further that award plaintiff the bonds would constitute 
fraud upon the creditors the estate; that the alleged interest 
plaintiff the bonds rests upon the promise deceased make 
gift the future which unenforceable. further defense alleges 
that the right survivorship property held jointly two more 
persons has been abolished Arizona and that plaintiff has interest 
law equity the bonds question but that they belong the 
administrator representative the estate deceased. 

The cause was tried the court without jury and judgment 
rendered favor plaintiff. 

From said judgment and presents the following 
assignments error: 


The trial court erred for the reason that plaintiff had interest 


570 THE BANKING LAW JOURNAL 


the bonds donee inter vivos beneficiary causa 


The court erred entering judgment for plaintiff upon the 
ground that violated the statute gifts for the reason that deceased 
never parted with possession the bonds. 


That the court erred rendering judgment for plaintiff for the 
reason that there was testamentary disposition the estate 
deceased sufficient form transfer the estate plainiff. 


The court erred rendering judgment for plaintiff for the reason 
that award the bonds plaintiff would strip the estate its assets 
and continue fraud against the creditors the estate. 

There dispute the material facts. The sole questions 
therefore are questions law. 

Before can enter upon intelligent discussion the points 
raised defendant will necessary examine the authority 
the United States Government issue such bonds and the legal char- 
acter the bond itself. 

Article section clause the Constitution the United States 
provides part follows: “The Congress shall have 
borrow Money the credit the Uinted article 
section clause thereof, Congress given the power “To make all 
Laws which shall necessary and proper for carrying into Execution 
the foregoing Powers, and all other Powers vested this Constitution 
the Government the United States, any Department 
Office thereof.” 


the exercise its constitutional powers thus vested Congress 
enacted section the Second Liberty Bond Act amended, 
1935, 757c, which reads follows: “(a) The Secretary 
the Treasury with the approval the President, authorized 
issue, from time time, through the Postal Service otherwise, United 
States savings bonds and United States Treasury savings certificates, 
the proceeds which shall available meet any public expenditures 
authorized law, and retire any outstanding obligations the 
United States bearing interest issued discount basis. The 
various issues and series the savings.bonds and the savings certi- 
ficates shall such forms, shall offered such amounts, subject 
the limitation imposed section 757b this title, and shall 
issued such manner and subject such terms and conditions con- 
sistent with subsections (b), (c) and (d) hereof, and including any 
restrictions their transfer, the Secretary the Treasury may 
from time time prescribe.” 


The Secretary the Treasury pursuant the authority granted 
him section 22, supra, did adopt regulations consistent therewith 
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the effect that the form registration “will considered conclusive 
such ownership and interest”; that the bonds “are not transferable 
and are payable only the owners named”; and that they may not 
sold hypothecated; that they may paid the registered owner 
during his lifetime; that after his death the beneficiary, surviving, 
will recognized “the sole and absolute owner”; and that after the 
death the surviving beneficiary the bond may paid re-issued 
accordance with the regulations “as though were registered the 
name the surviving beneficiary alone.” believe cannot 
successfully contended that the regulations adopted the Secretary 
the Treasury are not proper exercise the power given him 
the Congress; that they are consistent every particular with the 
law itself and therefore have the force and effect Federal Law. 
Harvy Rackliffe, 141 Me. 169, 455, 456, 161 296. 


Article clause the Federal Constitution provides: 
Constitution, and the laws the United States which shall made 
Pursuance thereof; shall the supreme Law the Land; and 
the Judges every State shall bound thereby, any Thing the 
Constitution Laws any State the Contrary notwithstanding.” 
There authority any the books challenging the supremacy 
the Federal Constitution and laws enacted pursuant thereto, not- 
withstanding the constitution laws any state the contrary. 


the case Weston City Council Charleston, Pet. 449, 
Ed. 481, Chief Justice Marshall passing upon the question 
the right state levy tax upon government bond, declared that 
such bond evidences debt created the exercise power the 
United States borrow money, and that the bond constitutes con- 
tract between the United States Government and the individual who 
purchased it. The court then said: contract made the govern- 
ment the exercise its power, borrow money the credit 
the United States, undoubtedly independent the will any state 
which the individual who lends may reside, and undoubtedly, 
operation essential the important objects for which the government 
was created.” the case Gulf Oil Corporation Lastrap, 
Tex. 1943, Supp. 947, was held that insurance contract 
authorized Federal law was enforceable Texas spite the rule 
law Texas that such contract was unenforceable there because 
the insured had insurable interest. The court said Harvey 
Rackliffe, supra, having before similar question ours for deter- 
mination: the state may treat the bonds here involved, 
the proceeds their sale, the property some person other than 
the one whom the contract has designated, the government has thereby 


been prevented from carrying out the agreement into which has en- 
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the case Franklin Washington Trust Co. Beltram, 133 
Eq. 11, 29A, 854, where again question similar the one 
here presented was before the court, quoted with approval from 
Laufersweiler Richmond, Prob. Ct., Ohio Supp. 76, 82, the follow- 
ing: That the registered owner, the decedent herein, having 
designated beneficiary whom said bond should paid, under 
regulations the Secretary the Treasury which prescribe that 
case the death the registered owner the proceeds the bonds 
should paid the designated beneficiary, the absolute right 
property the proceeds said bonds passed such beneficiary upon 
the death the registered owner; that the rights the beneficiary 
arise out contract, and all conditions said contract having been 
met payments should made according its terms; that the act 
Congress, authorizing the Secretary the Treasury Issue United 
States Savings Bonds, under which comprehensive authority given 
the Treasury Department prescribe regulations for the payment 
said bonds, takes precedence over the laws the state Ohio 

Then the court makes the following pronouncement: “Even the 
decision were not controlled the supremacy Federal law, the 
bonds had been issued private corporation, the result would 
opinion the same. New Jersey statute policy forbids 
but dies within the time before demanding the money, then 
pay There nothing testamentary character such con- 
tract. instance contract partially for the benefit third 
party, and which right action accrues the third party. Re- 
statement Contr. sec. 135. distinguishable from savings bank 
account that the cause action the third party beneficiary 
against the promissor not dependent possession pass book 
other document title. Even savings bank cases, the present 
trend legislation and decision favors the beneficiary donee.” 


the case Moore’s Administrator Marshall, 302 Ky. 729, 
196, 369, 372, 168 241, where the same question was 
involved the court said: “... Each these bonds, together with the 
Act and Treasury regulations, constitute valid and binding contract 
determining the rights the parties therein, and the regulations have 
the force and effect law and are read into the contract between 
the purchaser the bonds and the United States 
the same effect Conrad Conrad, Cal. App. 280, 152 
221. All the authorities are the effect, course, that the act 
Congress and the regulations the Treasury Department together 
with the provisions the bond itself constitute the contract between 
the government and the individual purchaser the bond. doubt- 
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ful there court the United States today that would entertain 
contrary view that expressed the above quoted excerpts. 


the light the foregoing decisions clear that are not 
concerned here with gift inter vivos nor gift causa mortis nor are 
required consider any statute the state Arizona relating 
either thereof. According all the authorities the state constitution 
and statutes must yield Federal laws which are the supreme law 
the land. 


stated the case Franklin Washington Trust Co. Beltram, 
supra, the rights the plaintiff this case rest squarely upon contract. 
the case Decker Fowler, 199 Wash. 549, 254, 
961, upon which defendant relies there was exceedingly 
strong dissenting opinion line with the authorities quoted this 
opinion holding that the right the individual bond holder rests ex- 
clusively upon contract. Since that decision was rendered the legis- 
lature Washington has passed legislation designed harmonize 
future decisions that court this question with the overwhelming 
majority rule. 


therefore hold that there merit any the assignments 
error presented appellant. 


Judgment affirmed. 


PRADE, J., and UDALL, STANFORD, and CONCINI, 
concur. 


Statute Limitations Runs for Benefit Drawer 
from Date Delivery Check 


Farrell City New York, Supreme Court, Appellate Term, Ist Dept., 


Presentment for payment ordinarily necessary charge second- 
ary parties such the drawer check. N.I. §70. The effect 
simply discharge the drawer the extent that harmed 
the delay. §186. Yet for the purpose the New York 
statute limitations, the present decision treats the drawer 
check primary party, and holds the payee barred the statute 
where suit was brought against the drawer more than six years after 


NOTE—For similar decisions see Digest (Fifth Edition) §1399. 
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the issuance and delivery check payable demand, but less 
than six years from the time presentment and dishonor. 


John McGrath, Corporation Counsel, New York City, Seymour 
Quel and Joseph Lucchi, New York City, counsel, for appellant. 


Lee, Corn, Lewine Sheftel, New York City, Jules Bloch, 
New York City, counsel, for respondent. 


February term, 1950, before HAMMER, PECORA and EDER, JJ. 


PECORA, J.—The essential facts are not dispute. The action 
brought check dated and issued July 1942 defendant 
one Agnes Casey,—the payment for services 
rendered her school teacher. The check bore its face the 
inscription, “not valid unless presented within days.” not 
contradicted that such restriction “is usual and accepted practice 
the issuance checks which followed for the purpose reducing 
the number issued checks circulation minimum, thus 
facilitating the duty drawee banks guarding against the cashing 
lost checks, payment which stopped the drawer.” (Affidavit 
William Popper, Chief the Paymaster Division the City 


April 21, 1943 Agnes Casey deposited the check her bank; 
but was returned her unpaid because the bank which was 
drawn refused make payment account its “stale” date. Nothing 
further was done thereafter Agnes Casey enforce payment the 
check during her lifetime. She died September 20, 1948. There- 
after this action was brought the check plaintiff, administrator, 
etc., Agnes Casey, deceased. The defendant pleads the six-year 
statute limitations. 

the court below plaintiff moved strike out defendant’s answer 
and for summary judgment, which motion was granted and judgment 
entered favor plaintiff without opinion. Upon this appeal from 
the order and judgment thereupon entered, the question presented 
whether the statute limitations started run, claimed defend- 
ant, July 1942, the date the issuance and delivery the check. 

Under Sec. 321, Negotiable Instruments Law, the check suit 
bill exchange drawn bank payable demand Section 
130 the same statute provides that “presentment for payment 
not necessary order charge the person primarily liable the in- 
strument,”—in this case, the defendant. Very recently, the case 
Dunning Dunning, 300 341, 884, 885, the Court 
Appeals called attention to, and applied, this statutory rule, saying: 
“So that our affirmance here will not misunderstood, point out 
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that presentment for payment not necessary charge person who, 
like defendant here, primarily liable the instrument. Negotiable 
Instruments Law, Consol. Laws, 38, 110, 130; Locklin Moore. 
360, 362; Baldwin’s Bank Penn Yan Smith, 215 76, 
79, 109 138, 1918F, 1089, Ann. Cas. 1917A, 500.” 

The statement the face the check, that was not valid unless 
presented for payment within ninety days from its date, was merely 
wise and reasonable precaution adopted defendant for the purposes 
set forth the aforesaid affidavit Popper. The check, however, con- 
tinued instrument payable demand, which means that the 
cause action thereon accrued July 1942,—the conceded date 
its issuance and delivery intestate. Action the check, 
under Sec. 48, Civil Practice Act, consequently should have been com- 
menced within six years from that date, July 1948, which was 
over two months before the payee’s death. This action, however, was 
not brought until July 28, 1949. clearly barred the 
statute limitations. specific provision General City Law, 
20, subd. the City has power waive that defense. 

The court below not only erred granting plaintiff’s motion for 
summary judgment and strike out defendant’s answer, but should 
have awarded judgment instead favor the defendant. The latter 
course expressly authorized Rule 113 the Rules Civil Practice, 
which provides that if, upon motion for summary judgment, “it shall 
appear that the opposing party entitled judgment, the judge hear- 
ing the motion may award judgment, even the absence cross- 
motion therefor.” 


Judgment and order reversed, with $30 costs, and complaint dis- 
missed with costs. 


EDER, J., concurs. 
HAMMER, J., concurs memorandum. 


HAMMER, Justice (concurring). 


Although constrained agree with the other members the court, 
should pointed out that the statute limitations being used 
contrary its purpose. When August 1948 the check suit, 
dated July 1942, was refused “validation” the Department 
Finance, fourteen other “stale” checks the amount $5,278.17 were 
approved date. the circumstances, the City was not put 
the position where could not determine reason the obscuring 
effects time whether the claim was just one. required law, 
however, although acknowledging its indebtedness Mrs. Casey for 
her services high school teacher, the City interposed the defense 
this statute which was designed suppress fraudulent claims. 


576 THE BANKING LAW JOURNAL 


Bank’s Suit Recover Proceeds Check from 
Holder after Stop Payment Order 


Murfreesboro Bank Trust Co. Travis, Supreme Court Tennessee, 
230 Rep. (2d) 659 


Drawer delivered his check, payable cash, payee settle- 
ment debt owed the latter arising from gambling transaction. 
Although drawer later stopped payment the check, banker’s 
teller inadvertently made payment presentment payee’s 
“agent.” suit banker recover the proceeds the check 
from payee money paid under mistake, the court held for banker, 
who would allowed show the absence consideration for 
the check well the fact that payees “agent” was not holder 
due course the instrument. 


Huddleston, Murfreesboro, for complainants. 


Cummings, Murfreesboro, for defendant. 


PREWITT, cause arose out gambling transaction 
involving $3,850, the proceeds check drawn complainant Bank 
and cashed it. The suit for the recovery this money. The 
Chancellor overruled demurrer the bill and this appeal resulted. 

For some time preceding the date the check, August 31, 1948, 
defendants Travis and Jones were partners and carried numerous 
gaming and gambling transactions storehouse just off the Public 
Square Murfreesboro. 

The bill charges that August 31, 1948, one Fuston made 
several bets with defendants several day and night baseball games 
then being played, and that result Fuston lost defendants the 
sum $3,850 involved this suit; that Fuston settled with defendants 
delivering Travis his check, payable the “Cash,” 
drawn upon complainant Bank. 

The bill further charges that about September 1948, Fuston 
stopped payment said check writing complainant Bank not 
pay the check was presented for payment; that the time said 
check was given Fuston did not have sufficient funds the credit 
his account complainant Bank pay said check, but times 
previous this did have sufficient funds pay this check. the 
same day payment said check was stopped, but some time after 
said stop payment order was given complainant Bank Fuston, 
defendants procured one Clark Northcutt take said check com- 
plainant Bank for them. The check was presented for payment 
Northcutt the teller’s window charge Lee, Jr., and the 


NOTE—For similar decisions see Digest (Fifth Edition) §1476. 
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said Lee, after requiring Northcutt endorse said check, paid the sum 
$3,850 Northcutt had interest the check, 
its proceeds, and was acting the agent defendants and for their 
accommodation, and immediately delivered the proceeds said check 
them. 


The bill also charges that the account the check involved 
gambling transaction; that there were innocent purchasers for value 
said check; that Fuston advised defendants the time gave them 
the check did not have sufficient funds complainant Bank 
cover the amount the check; that defendants had good and ample 
grounds believe that Fuston had stopped payment the check 
the time was presented for payment Northcutt; that said check 
was paid the teller through inadvertence and oversight, and that 
none the employees officers complainant Bank knew that the 
check had been given gambling transaction; that there was 
consideration for the check; that defendants were not bona fide holders 
for value, holders due course said check; that said check was 
given for illegal consideration; that its collection could not 
enforced defendants, collection thereof had been, should be, 
sought from said Fuston. 


insisted complainant Bank that this suit recover 
moneys paid under mistakes fact, resulting the unjust enrichment 
defendants. 

The right bank recover from the person receiving money 
upon check, when the bank pays check drawn upon it, through 
inadvertence oversight, disregard stop payment order, 
money paid under mistake, sustained the following decisions 
courts from other states: National Loan Exchange Bank Lachovitz, 
Bank Irvington, 216 Ky. 703, 288 702; Union New Haven 
Trust Co. Thompson al., 134 Conn. 407, 727. See 
Banks and Banking, 354 (c) and (d); and Guild Baldridge, 
Tenn. 295, cited with approval State Bennett al., 181 Tenn. 
196, 180 891. 


“Where bank honors and pays check under mistake fact, 
may sue for recovery the money against one receiving payment 
thereon who not bona fide holder for value; and, accordingly, 
has been held that the bank can recover the payee holder where 
pays under the mistaken belief that the check, deposited for col- 
lection, was paid, where the bank pays, not knowing that the drawer 
has gone into the hands receiver, that the check was given for 
gambling debt, where the cashier paying the check mistakes the 
serial number for the amount.” Banks and Banking, 354(d). 

The case Guild Balldridge, supra, was one where plaintiff 


“believed had paid the debt, but had nothing show payment.” 


We 
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Tenn. 297. Upon finding his receipt, plaintiff sued recover the 
money had paid, and this Court held could recover. 

the present cause defendants are not bona fide holders for value 
the check. They parted with nothing for the check, and the check 
was not supported valid consideration. Under the statements 
the bill, Northcutt (who cashed the check) was simply agent 
defendants. 

find error the decree the Chancellor overruling the 
demurrer the bill and his decree is, therefore, affirmed. 

All concur. 


Applicability Adverse Claim Statute Dispute 
over Joint Bank Account 


Perdue State National Bank, Supreme Court Alabama, So. Rep. 
(2d) 261 


Statute providing for indemnification bank and regulating 
procedure case adverse claim bank deposit held not appli- 
cable where alleged adverse claimant was one the two joint 
depositors. 


The bill alleges, substance, that January 1941, there was opened 
and established with complainant bank savings account entered the 
books said bank under the style “L. Ellen Perdue”, and there 
now due said account, including principal and interest, the sum 
$13,806.49; that the time said account was opened complainant issued 
pass book which deposits and interest accruals were entered, said 
book showing that said amounts had been deposited said banks 
“L. Perdue Ellen Perdue”, and which said pass book contained and 
had printed thereon certain provisions (set out the opinion the 
Court). alleged that Perdue advised complainant his ap- 
pointment guardian Perdue, non compos mentis, and 
quested payment him such guardian the amount said deposit; 
that complainant declined such request until could investigate the 
matter; that complainant thereupon notified respondent Ellen Perdue 
such requested payment, suggesting her consent such payment; 
that Ellen Perdue instead giving such consent, herself presented the 
pass book and demanded that the deposit paid her. Alleging that 
not advised whether the money belongs the one the other 
said claimants, prays that permitted pay the money into the 
registry the Court and the claimants required litigate the matter 
between themselves. 

Finis St. John, Cullman, for appellant. 
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Julian Harris and Norman Harris, Decatur, for appellee. 


BROWN, J.—The transaction between Perdue and wife and com- 
plainant bank boiled down last analysis was simply loan money 
the former the latter express contract the part the com- 


plainant pay either one both with interest presentation 
the pass book showing the true state the account with accrued interest 
demand. the contract states, “The bank considers the possession 
the pass book the important condition, and reserves the right, 
desires pay alone.” the legal effect the transaction see 
Clark Young, 246 Ala. 529 Par. [2], So. 331, and authorities 
there cited. 


The contract printed the pass book provides: “Deposits may 
made jointly husband and wife, either one both. The signature 
either one sufficient for withdrawal all any part funds 
standing the credit both.” Under the terms the contract, when 
the wife Ellen Perdue appeared person and presented the pass book 
showing the true state the account and requested the bank pay the 
full amount her and the bank refused so, breached said con- 
tract and the duty growing out said contract,—a tort. Pratt First 
National Bank Fayette, 243 Ala. 257, 261, So. Schrader 
Co. Bailey Grocery Co., Ala. App. 647, So. 749. the 
face such demand and the express provisions the contract, had 
right doubt inquire into the ownership the debt created 
the loan. That inquiry its con- 
tract endorsed and part the pass book. The money the hands 
the bank was not the property the depositors but the property 
the bank which was under duty use discharge its obligation 
demand Mrs. Perdue, who had the pass book her possession and 
made demand the bank pay. 


The facts this case bring clearly within the influence 128(3), 
Title Code 1940, Cum. Supp. 1947, regulating procedure case 
of.adverse claim. The legislative purpose clearly expressed put 
such adverse claimant the burden bringing the litigation and its 
consequences fails establish his claim and provide indemnity 
the stakeholder against “any and all liability, loss, damage, costs and 
expenses, for and account the payment recognition such 
adverse claim the dishonor failure pay the check failure 
comply with other order the person whose credit the deposit stands 
the books said bank trust company; not merely 
give the stakeholder option proceed provided the statute 
bring bill equitable interpleader the detriment the de- 
positor, who had legal authority demand payment and give full acquit- 
tance the bank. The cited statute remedial and will liberally 
construed and applied contracts existing prior its passage. Tutwiler 
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Tuskaloosa Coal, Iron Land Co., Ala. 391, So. 398; Coosa River 
Steamboat Co. Barclay, Ala. 120; Modern Order Praetorians 
Merriman, 204 Ala. 197, So. 473. 

The complainant was fully advised the facts, the provisions the 
contract which its rights and duty and those the defendant Mrs. 
Perdue rested and for whose benefit the deposit was made and that she 
could give full acquittance for the debt. 

our opinion that the demurrer the bill was well taken and 
the court erred overruling the same. decree will here entered 
sustaining the demurrer and remanding the cause for further proceedings 
not inconsistent with this opinion. The complainant allowed thirty 
days from the date the mandate this court reaches and filed with 
the register within which plead. 

Reversed, rendered and remanded. 


FOSTER, LAWTON, SIMPSON and STAKELY, JJ., concur. 


Rehearing 

PER CURIAM. 

Upon further consideration upon application for rehearing have 
concluded that the original hearing erroneous construction was 
placed upon the Act which appears the 1947 Pocket Part the Code 
1940 Tit. 128(3). appears that the Act has been adopted 
various other states. The necessity for and its purpose stated 
Gendler Sibley State Bank, D.C., F.Supp. 805, 810. The Act 
designed apply case where the deposit stands the books the 
bank the credit one more persons and where adverse claim 
the deposit made stranger. such event the bank would 
justified allowing withdrawals the depositors unless the stranger 
had furnished the bond and affidavit required the statute. Accord- 
ingly the statute does not apply case where the names both 
claimants appear depositors. the present case Perdue was 
shown the deposit contract depositor just was Ellen Perdue. 

Baden Bank St. Louis Trapp, Mo. App., 180 
755, which this uniform statute was construed held that the term 
“adverse claimant” used this statute means one who not shown 
the books the bank depositor. Under this construction the 
statute the guardian Perdue not “adverse claimant” 
the deposit within the meaning the statute and the bank had right 
exact bond from him. 

the case First National Bank Portland Reynolds, 127 Me. 
143 266, 268, A.L.R. 712, was held that the Maine statute, 
identical with the Alabama statute, does not deprive the bank the 
remedy interpleader. The Supreme Court Maine said: can 
agree that the demurrer should have been sustained the ground 
that section chap. 150, P.L. 1923, provides complete, adequate, and 
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exclusive method which disputes concerning the title bank deposits 
may determined. That statute was intended supplement, not 
supersede, interpleader. may applied where interpleader will not 
lie. not unlikely that might properly invoked certain cases 
which interpleader would appropriate remedy. permissive. 
provides one means which the title bank deposit may be, 
under some circumstances, litigated. There are still other methods 
reach that end. One them pointed out Hatch Caine, Me. 
282, 1076. But the remedy interpleader still appropriate 
remedy, where interpleader will notwithstanding the adoption the 
statute question.” 

not pertinent the issues the instant case pass upon the 
effect the Act the right interpleader when the Maine case, 
supra, the adverse claimants are not both depositors the fund 
question. Pretermitting that question think that the statute does 
not prevent the bank from pursuing interpleader suit when the ad- 
verse claimants are joint depositors the fund. 

Furthermore now are satisfied that the bill filed this cause 
presents case for interpleader under Equity Rule 36, which appears 
the Appendix Title Code 1940. Johnson Malone, 252 Ala. 
609, So.2d 505; Jennings Jennings, 250 Ala. 130, So.2d 251; Clark 
Young, 246 Ala. 529, So.2d 331. 

view our opinion the application for rehearing granted, the 
decree this court sustaining the demurrer and remanding the cause 
set aside and the decree the lower court overruling the demurrer 
the bill affirmed. 


FOSTER, LAWSON, SIMPSON, and STAKELY, JJ., concur. 


BROWN and LIVINGSTON, JJ., dissent. 

BROWN, Justice 

Before 10390 the Code 1923 was embodied Equity Rule 36, 
Code 1940, Tit. Appendix, had been consistently construed not 
changing the fundamental principles equity upon which bills inter- 
pleader bill the nature interpleader rests. That such principles 
have not been modified the statute see Marcus al. Peoples Sav. 
Bank al., 227 Ala. 576, 151 So. 467; Finn Missouri State Life Ins. 
Co., 222 Ala. 413, 182 So. 632; Riddick American Employers Ins. Co., 
236 Ala. 323, 182 So. 45; Michie al. Nebrig al., 223 Ala. 175, 134 
So. 665; Harden Barbaree, 240 Ala. 458 Head Note 460), 199 So. 
689; Missouri State Life Ins. Co. Robertson Banking Co., 223 Ala. 
177, 134 So. 800, 802. 

the last cited case was observed “one the prime requisites 
bill interpleader the disinterestedness the complainant the 
subject-matter the suit. must stand relation thereto mere 
stakeholder, indifferent between the conflicting claimants. (Citing 
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cases) Nor are the fundamental principles equity upon which are 
rested bills this character any manner modified section 10390 
our Code.” like effect see Harden Barbaree, 238 Ala. 519, 192 
So. 268. 

The new equity rules were adopted October 1939, effective January 
1940, See 238 Ala. page XVII. The only change the rule originating 
the statute and brought forward said rule pertaining the dis- 
interestedness the complainant, any, was the not 
ground objection the action that the plaintiff avers that 
not liable whole part any all the claimants.” 

Since the adoption and effective date said rule, the second 
appeal Harden Barbaree, 240 Ala. 458, 199 So. 689, the statement 
the law the necessity the disinterestedness the complainant 
stakeholder was reaffirmed. was there observed “The provisions 
for suggestions claim third party action pending any 
contract for the payment money any time before issue joined (Code 
10386 [Code 1940, Tit. 1179]) has application the instant 
action, which the nature interpleader touching the two parties 
interest the fund and the disinterested stakeholder.” 240 Ala. 460 (3), 
199 So. 691, citing the text C.J. 457; Interpleader, 34. 

Certain that this court when formulated and adopted Equity 
Rule 36, the mere inclusion the quoted provision respect the 
“plaintiff” did not intend ignore, uproot emasculate the long settled 
rule that the plaintiff complainant must between the contending 
claimants without interest. merely permitted the complainant 
allege that “he not liable whole part any all the claim- 
ants.” this averment not inconsistent with the disinterestedness 
the complainant stakeholder. Though such averment was made 
the bill and could not under the facts alleged truthfully made. 

Johnson Malone, 252 Ala. 609, So. 505, the statement 
facts shows that Malone was disinterested stakeholder the earnest 
money deposited with him the purchaser hold pending the closing 
sale lands, and the court was not called upon construe Equity 
Rule 36, superseding the settled law relation such proceedings. 

Therefore laying aside the applicability Tit. Code 
1940, the complainant was not situated maintain the bill, under 
the doctrine equitable interpleader. Modern Order Praetorians 
Merriman, 204 Ala. 197, So. 473, and authorities cited, supra. 

The complainant was liable repay the loan demand either 
the lendors accompanied the presentation the pass book show- 
ing the true state the account, and the face its liability undertook 
aid Perdue the guardian using the subtle threat litigation 
induce Ellen Perdue yield her rights her adversary. 

opinion the bill without equity and the rehearing should 
denied. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Fees Trustee 


Williamson Estate, Pennsylvania Orphans’ Court, No. 3498, District and 
County Reports 230 


The instant proceeding the nature test case change the 
long established rule Pennsylvania which prohibits trustee from 
charging commissions against principal, the absence the perform- 
ance extraordinary services, until the termination the trust the 
termination the trustee’s connection with the estate. The trustee 
herein, prior the determination the trust, requested immediate 
compensation $3,000 out the principal the trust for past services 
rendered the trust. The court was the opinion that the sum re- 
quested was fair and reasonable the light current conditions and 
the increased cost administering trusts, but declared that any change 
the rule governing the charging commissions against the trust 
corpus must made the Supreme Court the legislature, and 
not the orphan’s court. Compensation trustees not question 
percentage the trust corpus income, but compensation for 
services rendered. However, for the guidance trustees and the 
courts standard commissions for normal services must meas- 
ured percentage, which percentage can increased diminished 
according the value the services rendered particular estate. 


Invasion Corpus; Trustee’s Exercise Discretion 


situation where the trust instrument provides that the co- 
trustees shall have power invade the trust corpus order provide 
for the support the life beneficiary, and the life beneficiary, one 
the co-trustees, there fiduciary obligation imposed upon the life 
beneficiary the remaindermen the trust confine her demands 
within reasonable limits. 
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Divided Loyalty Trustee 


Estate Flagg, Pennsylvania Supreme Court, Nos. and 


The testator, possessed major block the stock close 
family corporation, bequeathed his stock his two children and grand- 
children the following manner: all the common stock and one- 
half the preferred stock held him his son absolutely; the 
remaining half the preferred stock his son and corporate trustee 
trust pay the income therefrom the testator’s daughter for life, 
and, upon her death, distribute the corpus among her children. The 
son was director the corporation, which fact was known the 
testator when executed his will. Subsequent the establishment 
the trust the board directors the corporation authorized the 
redemption and retirement portion preferred stock. Conse- 
quently, the son, his capacity co-trustee, surrendered part 
the preferred stock held the trust corpus and re-invested the proceeds 
from such redemption other securities which were less speculative 
and which yielded smaller percentage income. The daughter ob- 
jected the surrender the stock for redemption the grounds that 
the trustee was acting dual capacity and therefore was incapable 
giving his undivided loyalty toward the performance his duties 
co-trustee. The court declared, however, that the mere existence 
conflict the interests the trustee cannot allowed alter the 
effect trust case where the testator had the conflict mind 
when made his will and left one the conditions his 
testamentary dispositions dealt with during administration. The 
province the courts such situation give effect the testa- 
mentary provisions, notwithstanding the self-dealing rule, and merely 
restrain otherwise pass charges breach trust. Since there 
was showing fraud the part the trustees, that they had 
acted bad faith, the objections the daughter were set aside. 


Election Annuitant Capital Sum 


Estate White, 123 2137 (Surr. Ct., 1950) 


The will New Jersey testator provided that when his son reached 
twenty one “my trustees shall purchase annuity annuities 
for the life said son and for his benefit The New York 
Surrogate held that under the governing law New Jersey the son 
might elect the capital sum lieu the annuity, the absence 
provision the will the contrary. 
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Disposition Trust Corpus; “Survivor” 


Caine Payne, Court Appeals, District Columbia Circuit, 
No. 10,391 


The testator’s will directed that the residue his estate held 
trust and the income paid his sister and niece during their respective 
lives. Upon the death the surviving life tenant the corpus was 
delivered, share and share alike, his nephews, Edwin, Edward 
and Bertram, “or the survivors survivor them.” All three nephews 
survived the testator, but Edwin and Edward predeceased the niece, 
the surviving life tenant. The court determined that the nephews 
took vested remainder upon the death the testator subject 
divestiture the nephews failed survive the remaining life tenant. 
The words “survivors” and “survivor” were construed refer not 
survival the time the testator’s death but survivorship among 
the nephews the time the death the last life tenant. Since 
Bertram was the “survivor,” the trust corpus passed him. 


Upkeep Property; Liability Life Tenant 


The upkeep, maintenance and presentation certain real property 
was chargeable against the corpus the residuary estate where the 
unambiguous intention the testator was shown his devise resi- 
dential property his brother life tenant with the discretion that 
the brother have the use the property “without any cost expense 
him for the rest his The general rule charges cost upkeep 
the legal life tenant, the absence contrary intention such 
present the instant case. 


Doctrine Equitable Conversion Not Applied Realty Held 
Tenancy the Entirety 


Sondheim Fenton, Massachusetts Supreme Judicial Court, May 1950 


Held, where husband contracted sell realty owned himself and 
wife tenants the entirety and deed was not executed until after 
husband’s death, widow was entitled whole sale proceeds against 
claim estate deceased husband. 
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Determination Multiple Trustees’ Commissions 


statute (Surrogate’s Court Act, Sec. 285-a, subd. [a]) the 
right multiple trustees full commissions dependent upon “the 
gross value the principal the trust accounted for.” The statute 
also provides that “value” determined such manner the 
surrogate may direct (Id., subd. 10). The court construed these 
sections mean that trustees are entitled commissions the in- 
crease value the property turned over the remainderman, and 
that the value the principal “accounted for”, including the value 
property turned over specie, amounted $100,000 more, each 
trustee (if multiple trustees were involved) was entitled full com- 
mission. Further, the value the property delivered the remainder- 
man was determined not the time filing the account but, 
nearly was practicable, the time delivery the beneficiary. 


Recovery Decedent’s Personal Property Distributed Without 
Probate 


Cartwright Cartwright, California District Court Appeal, Advance 
California Appellate Reports 1046 


The right dispose one’s property rests entirely with the state 
legislature, and the absence compliance with the legislative enact- 
ment the subject, property may not lawfully distributed 
beneficiaries. Hence beneficiaries who had received personal property 
distributed under decedent’s unprobated will were accountable for 
such property the special administrator such decedent’s estate. 


Trust Drafting; “Ambiguity Accured Income” 


Garrett Trust, Rep. 279 (Orphans Ct., 1950) 


Decedent, while living, created trust for her own benefit, which 
provided that her death the trustee should pay over the “principal 
and accrued income” specified persons. was held that the clause 
“principal and accrued income” included income “accrued” the ac- 
counting sense, but not income collected trustee but not paid over 
the decedent prior her death. 
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Trustee Accounting; Notice Beneficiary 


New England Peabody Home For Crippied Children Page, Massachusetts 
Supreme Judicial Court, April 27, 1950 


Testator’s will contained two trusts. “Clause trust provided for 
the transfer certain property trustees for the purpose maintain- 
ing home for aged persons Waltham, Mass. Any property not 
transferred within two years after probate testator’s will was pass 
into residuary trust created for the benefit Waltham Hospital and 
New England Home for Crippled Children. proceedings for final 
accounting under “clause 1,” trustees gave notice the residuary trus- 
tees but gave notice the residuary trust beneficiaries. setting 
aside the decree allowing the account under clause the Supreme 
Judicial Court declared that, while ordinarily notice trustees will 
preclude beneficiary objection, the Home and Hospital were not this 
case adequately represented the trustees, where two the three 
trustees the residuary trust were also trustees under “clause 1.” The 
Home and Hospital should therefore have been given personal notice 
and opportunity challenge the validity the actual dispositions made 
the trustees under “clause 1.” 


Proceeds: Right Widow Community Property State 


Wissner Wissner, United States Supreme Court, No. 119 


Reversing the decision the California court that the National 
Service Life Insurance Act was unconstitutional providing for the 
exemption proceeds from legal action where premiums 
were paid husband out community property, held that the provi- 
sion was valid and precludes any right the widow the proceeds 
where she was not designated beneficiary insured. 


Lapsed Gift Where “Heirs” Held Words Limitation 


Estate Boyle; Feeney Mahoney, Colorado Supreme Court, No. 16,420 


Testator made gift his sister “for herself, her heirs, personal rep- 
resentatives and assigns, forever.” When the sister predeceased the 
testator, was held that her heirs took nothing under testator’s will 
since the words “her heirs” were words limitation and not purchase. 
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Invasion Corpus 


Under the terms inter vivos trust agreement, testator created 
trust for the benefit his wife. his will bequeathed his entire 
residuary estate the trustee the inter vivos trust “manage and 
dispose” the same “on the terms and the manner” provided the 
agreement. addition the income from the trust “upon written 
request” the widow the trustee was pay her “each and every 
year” out principal “such sum sums shall not exceed any one 
year per cent (10%) the corpus remaining said trust fund valued 
the first day such year.” The measure the annual payments 
principal was computed the basis 10% the funds 
actually the trust account valued the first day each fiscal 
year, dating from the time decedent’s death. 


Revocable Trust; Incorporation into Will Reference 


Montgomery Blankenship, Ark. Rep. 150 


Testatrix, while living, created trust which contained power 
her amend, modify revoke. Her will, executed simultaneously with 
the trust agreement, provided that her residuary property 
added and become part of, and subject all the terms the 
trust agreement. Rejecting the intention her heirs that the residuary 
clause the will was too indefinite, was held that notwithstanding 
her power amend, modify, revoke, the trust unamended would 
incorporated into the will reference. 


Disallowance Attorney’s Fees; Discretion Court 


Conan; Chamey First and American National Bank 
Minnesota Supreme Court, No. 35,134 


Where corporate trustee and two individual trustees acted jointly 
and the corporate trustee had engaged attorneys whose services were 
available all the trustees, the court did not abuse its discretion 
disallowing fees for the attorney-husband one the individual 
trustees since appeared that services legal nature were neces- 
sary the part such trustee the carrying out her duties toward 
the trust estate. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Estate Tax: Exemption Pre 1942 Powers 
Inapplicable Where Appointee Elected Take Default 


Wilson United States District Court, Connecticut, Civil 
Action File, No. 2260 


Decedent was the donee power appointment created prior 
the 1942 amendment making taxable the possession power appoint- 
ment well the exercise thereof. 811(f). 1939 decedent 
executed will which purported exercise the power favor 
various beneficiaries and his daughter who was taken default. 
decedent’s death 1944, the daughter elected take default under 
the will the donor rather than under the power. Held that the 
property passing the daughter was includible decedent’s gross estate 
notwithstanding the code provision exempting unexercised pre-1942 
powers, which was declared inapplicable virtue decedent’s 
attempted exercise the power. 


Declaratory Judgment Determine State Estate Tax Liability 


Kelley Bastedo, Arizona Supreme Court, No. 5089 


Executor decedent’s estate brought action against the Arizona 
estate tax collector determine whether not certain propery was 
subject the estate tax. Held that action for declaratory judgment 
would lie even though Sections 40-118 the estate tax law provides 
for specific method for objecting the determination tax. 


Bonds Not Includable Gross Estate Non-resident Alien 


Chemical Bank Trust Company Pendrick, District Court, 
New York, Southern District, Civ. 53-170 


Decedent died Zurich, Switzerland August, 1946, owning 
bonds issued after March 1941. that time was non-resident 
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alien the United States and not engaged business the United 
States. Following Jandorf Commission, 171 Fed. (2d) 464 was 
held that the bonds were not includable decedent’s gross estate 
under the provisions the Victory Liberty Loan Act. 


Gifts Contemplation Remove Family 
Objections Marriage 


Gillette Commissioner, Court Appeals, Ninth Circuit, No. 12,379 


1938, decedent, widower was years age but concededly 
excellent health. order obtain his children’s 
approval his contemplated remarriage, decedent established trust 
for the benefit the children and for the purpose discharging 
indebtedness his sister. The Commission’s determination that this 
transfer was contemplation death under Section 811 (c) was 
reversed notwithstanding the fact that decedent’s antinuptual agree- 
ment, providing for his wife case his death, made reference the 
transfer. 


Ohio Widow, Taking Against Will Must Bear Proportionate Burden 
Federal Estate Taxes 


Estate Miller, Franklin County Probate Court, Ohio, Docket No. 
128876 


Held that, absence state apportionment statute, where widow 
Ohio decedent elected take against husband’s will, widow’s one- 
third share measured size the estate after federal taxes notwith- 
standing diminution federal taxes use marital deduction. 


Gift Tax: Subsequent Transfers under Antenuptual Agreement 
Binding Prior Gift Tax Law 


Taxpayer and wife entered antenuptial agreement which became 
binding them upon their marriage 1931. that year there was 
federal gift tax law. was held that later transfers made 1936 and 
1944 pursuant the agreement were not subject gift tax those years. 
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Gift Tax: Exclusion Denied Although Infant Beneficiary Could 
Obtain Property Demand 


Settlor made gift trust his newly born grandson providing 
that the trustee should pay the beneficiary apply his behalf such 
income from the trust and much the principal might necessary 
for the education, comfort, and support the beneficiary. All undis- 
tributed principal was paid the grandson age 21. The instru- 
ment also provided that, upon demand the beneficiary his legally 
appointed guardian, the beneficiary would entitled the whole 
the trust property. Held that, computing taxpayer-settlor’s net gift 
for 1945, the gift trust was future interest and therefore not 
excludible under C., Section (3). 


Court Approval Trustee Accounts; Collateral Attach 
Beneficiary 


Hardy Hardy, Ark. Rep. 


Where trust instrument provided for periodic settlement trustee 
accounts stipulated intervals, held that statutory annual accounting 
was interlocutory and might set aside instance beneficiary. 


Estate Tax: Valuation Remainder Where Life Tenant Near Death 


Estate Hendrick Commissioner, Tax Court, Memo. No. 19647 


Where because advanced age and condition her health life tenant 
could not expected live more than one year, testified her 
physician, actual physical condition rather than established mortality 
tables would control valuation charitable remainder. 


Income from Alimony Trust Taxable Wife 


Taxpayer survived her divorced husband, and trustees inter 
vivos trust created the husband and incorporated the divorce decree, 
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made payments her 1942 and 1943. Held that the payments were 
taxable the wife income notwithstanding the fact that the husband 
had died prior 1942 when code provisions for taxing alimony wife 
became effective. 


Estate Tax: Trust for Minimization Income Taxes Held 
Contemplation Death 


Estate Gidwitz Commissioner, Tax Court, No. 144 


Where elderly man, not best health, made transfer trust 
enjoyed after his death, trust was held contemplation death and 
includible his gross estate even though made for the purpose mini- 
mizing income taxes during his lifetime. 


Estate Tax: Taxability Unpaid Proceeds Estate Beneficiary 


No.12742 


The decedent and her two children were beneficiaries insurance 
policies taken out her father. The latter exercised the power 
tion under which decedent was have the proceeds equal install- 
ments during her life and her children her death. Held, that when 
decedent died having received installments the remaining payments 
were not includible decedent’s gross estate under Sections 811(a) 


Gift Tax— Conversion Community Property into Separate 
Property 


Mills Commissioner, Court Appeals, Ninth Circuit, No. 12,305 


Taxpayer and wife entered agreement whereby one half 
future community earnings were held his and her separate 
property. The Federal Court Appeals rejected Commissioner’s con- 
tention that divisions taxpayer’s earnings under the agreement 
later years constituted taxable gifts under sections 1000(a) and (d), 
and held that even there were otherwise taxable transfers, these were 
exempt supported adequate and full consideration money’s 
worth. 


AND 


Edited OSCAR LASDON 


Business Leadership 


Can Better Under- 

standing Our Economic 
System Fostered?,” the most 
recent booklet the Committee 
for Economic Development, 
cludes the views Frank 
Abrams, chairman the board 
the Standard Oil Company New 
Jersey. Mr. Abrams’ views are 
must reading for business manage- 
ment and reprint below se- 
lected portion his remarks for 
the benefit those who not 
have the opportunity review his 
complete discussion. 


Mr. Abrams maintains that busi- 
ness management must direct more 
its thought and energies toward 
and less what has become 
somewhat sterile discussion 
redistribution wealth. Manage- 
ment, states, must apply its 
relationship with the rest the 
community the same type 
searching analysis that would 
make its more usual business 
problems. And must this 
terms what knows, and can 
learn, about the basic wants and 
needs men. When you stop 
think it, continues, ab- 
surd that business and the public, 
which business part, should 
regarded being conflict; 
again, that management should 
opposed labor’s basic interest 
and labor management’s. 


“It always seems rather sad 
me,” observes Mr. Abrams, “that 
the industrial business world 
deceive ourselves that can 
‘make friends and influence people’ 
through such things paid news- 
paper advertising, pamphlets and 
billboards. Some that may help 
under certain conditions. But when 
becomes the main channel 
our effort, think almost 
insult the intelligence the 
average reader. live our rela- 
tively sheltered and exclusive lives, 
away from the home folks, and 
expect that paid notice the 
paper will hold their loyalty and 
admiration for and what 
represent. ‘Free 
wonderful’ say, and then con- 
gratulate each other what 
swell ‘ad’ have written. 


“What trying say that 
don’t think that business has 
chance the kind job 
honestly wants do, and the kind 
job for which trained and 
does not have 
chance make its full contribution 
the welfare all, unless busi- 
nessmen get out and sell them- 
selves personally the other 
major groups that make the 
people good faith America. 
Part that selling the exercise 
conscientious care and restraint 
our businesses, and part the 
simple matter re-meeting the 
folks. sure that too few 
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people really know those respon- 
sible business organizations. 
have gone too far down the road 
setting what might called 
business aristocracy, simply 
mingling and talking only with 
ourselves. 

the aims and purposes people 
you not know. The foundation 
good human relationships must 
faith, and it’s hard have faith 
paper. frequently feel that 
our motives are questioned and 
our sincerity doubted. But all the 
advertising space can buy, ex- 
businessmen, will unheeded and 
all our speeches and statements 
will fall deaf ears until folks 
believe that understand and 
are concerned with their problems. 


“Anyone who knows the busi- 
ness leaders this country knows 
that they are patriotic, high- 
principled men dedicated the 
responsibilities their work. But 
too few people know them. The 
very concentration that they give 
the problems their business 
has served absorb their time 
and thereby isolate them from 
people generally. 


“This situation must changed. 
The public attitude toward busi- 
ness has become the primary prob- 
lem business itself. longer 
can the industrial manager believe 
that has met the full responsi- 
bilities his position the effi- 
new competitive threat has ap- 
peared—that governmental en- 
croachment under the guise 
social consciousness. firm 
conviction that business managers 


can meet this, but they must take 
the field it. 


“The faith the people can 
regained our showing faith 
them through the cultivation 
their friendship. have some- 
thing real offer the compe- 
tition for the future social way 
life this country. But have 
get out and show the folks that 
who are responsible for the con- 
duct business are warmhearted 
human beings like themselves. 


“Then and only then will they 
turn business for economic 
leadership.” 


Fiscal Planning 


Our fiscal planning, according 
Roswell Magill, former Under 
Secretary the Treasury, must 
long-range character. Ap- 
pearing before the National Tax 
Association, the former Treasury 
official declared that cannot 
stop our planning with tax pro- 
gram just for 1951, 1952, for 
1953. 


Mr. Magill emphasizes the fact 
that revenue program should 
conform high standards tax 
fairness and that, therefore, this 
hardly the occasion for facile 
solutions our fiscal problems. 
The project tax programs must 
produce much more revenue than 
peacetime levies, and since 
must particularly careful not 
discourage taxation the incen- 
tives produce the goods that 
will win wars for us, essential 
that the tax program fair. 


Briefly, the current fiscal situa- 
tion this. must spend more 
money rearmament the next 
few years; must continue such 
expenditures for several years, per- 
haps indefinitely; although are 
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not yet required pay for all- 
out war, this may store for 
after several years heavy 
military expenditures. Conse- 
quently, there every reason why 
must trim all fat from current 
budget expenditures, and this ap- 
plies particularly ordinary ci- 
vilian expenditures the budget. 
The budget must the best 
possible shape for future emergen- 
cies. And since are probably 
going need much more tax 
revenue later on, would not 
wise exhaust our tax ammuni- 
tion the first skirmish. 


economy, states the former Treas- 
ury all excess fat from 
current domestic civilian expendi- 
tures must cut. For example, 
were cut back 1948 
level expenditures for functions 
other than national defense and 
international affairs 
could save over billion from 
the January, 1950 estimates. And 
the above, remarks Mr. Magill, 
really minimum program. 
also feels that can cut down 
acquisitions mortgages the 
Federal National Mortgage Asso- 
ciation. Furthermore, the latter 
agency sold some its holdings, 
which are over billion, there 
could flow money into the 
Treasury instead net outgo. 
addition, expenditures public 
funds maintain agricultural 
prices (budgeted over billion 
for 1951) appear unnecessary 
our condition changes 
pluses shortages. Surely, this 
not the time for new social wel- 
fare programs, nor expansion 
existing programs, such rivers 
and harbors. 

Mr. Magill believes that military 
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expenditures now contemplation 
can met without substantial 
tax increases, Congress will con- 
trol non-essential expenditures. 
Also, that the budget can still 
balanced with greater taxes than 
carried 1945, even this 
country becomes armed camp 
and military expenditures rise con- 
siderably. the 1945 basis, how- 
ever, exemptions will lower and 
rates will higher than those 
effect today, and will need 
call nearly all the taxable capa- 
citizens. 


course, should World War III 
come pass, the tax screws will 
have tightened even further. 
One cannot say how stringent the 
tax system will have under 
such circumstances. However, 
will doubtlessly far more strin- 
gent than any have yet 
witnessed. Mr. Magill observes, 
“Tt must insure our survival 
life and death world 
which will have finance. 
sacrifice lives fortunes 
will then too great.” 


Real Wages 


the last fifty years, states 
the Committee for Economic De- 
velopment, real wages per hour 
the United States have increased 
more than three-fold. Today, the 
average employee receives about 
$1.34 per hour while, back 1900, 
the average was about cents 
hour terms 1949 prices. This 
represents increase nearly 
2.5 per cent per manhour per year. 


Allowing for changes prices, 
hour’s work average em- 
ployee today can buy more than 
three times much goods and 
services hour work the 


turn the century. Broadly speak- 
ing, real wages—which what 
money wages can buy—determine 
how well the workingman can live. 
Hence, the problem raising the 
standard living wage earners 
primarily one raising real 
wages. 

However, any substantial rise 
real wages can achieved only 
tivity. Currently, the national 
income roughly divided into 
three parts. Somewhat less than 
two-thirds the national income 
goes employees the form 
wages and salaries, about one- 
sixth the self-employed, and 
bit more than another sixth goes 
owners property the form 
corporate profits, interest 
indebtedness and rental income 
real estate. The two-thirds the 
national income that takes the 
form wages and salaries, includes 
course, the compensation ex- 
ecutives and technical employees 
well the compensation 
workers the shop. 


Obviously, any large rise real 
wages can come only from more 
output per man hour. So, real 
wages are rise rapidly the 
future the past, the output 
per man-hour must rise less 
rapidly than the past. Therefore, 
are double real wages 
the next thirty years, output per 
man hour will need rise the 
rate about 2.5 per cent per year 
the average. 


But success raising real wages 
isn’t only matter increasing 
output per manhour. the CED 
points out, also matter 
keeping people steadily work. 
The past record our economy 
raising output per manhour has 
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been good. The trebling the 
output per manhour the last 
years has been made possible 
the advance pure science, many 
important 
eries, great increase capital 
per worker, better educated and 
skilled work force, better 
methods management. 


The CED feels that the economy 
will continue have good suc- 
cess raising output per manhour. 
“There reason believe,” 
declares, “that improvements 
the banking system, changes 
the monetary system, develop- 
ments fiscal policy, and new 
economic institutions, such un- 
employment compensation, have 
reduced the susceptibility the 
economy recessions.” 


However, only time will tell, the 
CED concludes, how much real 
progress has been made. 


Anti-Inflation Program 


According Louis Dawson, 
president the Mutual Life In- 
surance Company New York, 
Americans can come through the 
present crisis sound condition, 
without being victims either 
inflation unlimited government 
controls. Families million 
Americans who own life insurance, 
and millions other savers, are 
vitally interested avoiding the 
“fatal alternatives” inflation 
unlimited controls. that their 
future dollars may stay sound, Mr. 
Dawson recommends the following 
six-point program: 

Drastic reduction Federal 
non-military expenditures, 
offset the cost the re-arma- 
ment program. 

immediate and substantial 


DIRECTOR 


Clarence McDavitt, 


President and Chairman the Board, 
Somerville National Bank, 
Somerville, Mass. 


There are least 100,000 com- 
mercial bank directors the United 
States. has been established defi- 
nitely that great majority them 
not appreciate their responsi- 
bilities bank directors nor they 
realize the risks they run. 


The author wrote this book 
point out his fellow directors 
how they may avoid trouble 
directing their banks according 
the rules. 


valuable feature the group 
suggested forms the back used 
keep directors informed their 
meetings the bank’s condition 
and progress. 


Sent approval any bank 
banker the United States. 


Bankers Publishing Co. 


465 Main St. 
Cambridge 42, Mass. 


BANK 
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increase taxes, avoid mini- 
mize Government deficits. 


Curtailment Government 
subsidies, Government lending, and 
over-generous Government guaran- 
tees mortgages. 

Encouragement saving— 
perhaps through tax concession 
people small income—in order 
take funds out the consumer 
spending stream. 

consumer credit and any other 
forms credit that have in- 
flationary effect. 


INTERESTED 


Encouragement private in- 
vestment new productive facili- 
ties, since production powerful 
antidote for inflation. 


This type program, states Mr. 
Dawson, could keep Government 
expenses within reasonable bounds, 
increase Federal revenues, and 
would also avoid deficits new 
credit that would inflationary 
character. The program would 
also reduce consumer expenditures 
and create new facilities, and would 
augment civilian production. 


for our complete 


catalogue 


Bankers Company 
465 Main Street 
CAMBRIDGE 42, MASS. 


What does your community 
think your bank?” 


your bank being operated with sincere 
desire serve your community, your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest the better- 
ment your customers and the community active 
and demonstrated, your bank has public relations 


matter what your answer you will find many 
valuable and practical suggestions this new book— 


Practical Public Relations 


WILLIAM DUNN 
Assistant Cashier—Bank America 
NATIONAL TRUST SAVINGS ASSOCIATION, SAN FRANCISCO, CALIF. 


HIS book covers completely the subject 

public relations. not re-hash 

lot other books the subject 
but original contribution based 
original research and experience the 
part the author. 

outlines complete program which 
adopted and consistently followed 
any bank, large small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent 
lations efforts are worse than useless for 
inevitably such efforts come represent 
action and reaction. intense period 
goodwill-building only serves empha- 
size the lack this action when ceases. 

what bank and does day-in and 
day-out that determines its public relations, 
not what says. 

This book points the way adopting 
consistent policy sincere service the 
community and bringing this policy 


continuously the favorable attention 
the public. 

bank executive with real regard 
for the status his bank the commu- 
nity can afford not read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send copy Practical Public Relations 
Banking. meets with approval will 
mail you $3.75 within five Otherwise 
may return within five days and pay nothing. 


City and State 


New Ninth Edition 
Most Popular Banking Book --- 


Here book which has come 
regarded the standard work 
bank methods and administration. 
tells every phase modern 
banking from the handling the 
morning mail the extension 
credit; from the duties the 
messenger the functions the 
president. 


William Kniffin, the author, 
has not depended upon his own 
many years' experience prac- 
tical banker. his book has 
assembled the best banking thought 
the country--the tested results 
banking practice the most 
progressively managed institutions 
the United States. 


Send for your copy 
this valuable 
book TODAY and see 
for yourself how 
thoroughly Mr. Kniffin 
has covered his field. 


BANKERS PUBLISHING CO. 


finding out how other banks and 

bankers have met the same prob- 
lems that you are encountering every 
day you will get some valuable side- 
lights your own business. You 
will begin see ways increasing 
the efficiency your own bank. 


Price $7.50. Sent approval any bank the United States. 
BANKERS PUBLISHING COMPANY 


465 Main Street Cambridge 42, Mass. 
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completely revised 1949 edition! 


ENCYCLOPEDIA 
BANKING AND FINANCE 


Glenn Munn 


Completely Revised 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act 1940; member, New York Society Security Ana- 
lysts; financial writer; author, “How Analyze Bank 
Statement”; years diversified experience banking 
and security analysis and investment counsel. 


one compact volume. 
the gist hundreds books 
every phase banking and 
finance. authoritative, quick 
reference form, offers busy bank- 
ers and financial executives just 
the information they need an- 
swer the questions that arise 
their daily work. 

The book contains tremendous 
amount organized information: 
clear explanations over 3,500 
subjects; resumes banking laws: 
and discussions every topic con- 
cerned with banking and finance. 


answers hundreds 
questions like these: 


What was the debt the Federal 
Government for each year from 
1789? 

What the difference between guar- 
anteed and preferred stock? 

what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 


Completely Revised 

For years this book has been the 
standard reference work its field. 
previous editions thousands 
copies have been sold. This new 
edition discusses scores new sub- 
jects, and elaborates 
those which have already appeared. 

Convenient Arrangement 

The Encyclopedia arranged 
alphabetically subject, thus 
providing 
Cross-referencing widely em- 
ployed. The reader therefore 
assured having access all 
phases the subject—and 
minimum time. 

Everyone connected with bank- 
ing finance will find this book 
indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 


What was the national income 465 Main St., Cambridge 42, Mass. 


any given year? 


Send copy Encyclopedia Banking 


Can “stop” placed the trans- and Finance. meets with approval 
fer stock? will mail you $12.00 within five days. Other- 

How long does take money wise may return within five days and pay 
double itself per cent com- nothing. 
pound interest? per cent? 

serial bonds? 

from both Federal and state taxes? 


Stock Exchange available less 


than 100-share lots? 


Wonderful way feel 


‘You certainly can right there 


top the world! 

Why not? Your car paid for and 
your house halfway there. You’re 
making pretty good money the 
kids are healthy and happy and 


wife just bought new outfit— 


shoes chapeau! 

You don’t owe anybody single, 
solitary red cent. And not only that— 
you’ve got little money salted away 
for the kids’ education and your own 
retirement. 

Wonderful way feel, isn’t it? 


this description doesn’t fit you— 


make it! You can. Here’s how: 


Start saving right now! Just much 
you possibly can—and regularly. 


One the best one the 
safest, surest buy U.S. 
Savings Bonds through the Automatic 
Payroll Savings Plan where you work. 
Or, arrange purchase Bonds regu- 
larly your post office bank. 


U.S. Savings Bonds will bring you, 
ten years, for every you’ve 
invested. And you can count that! 


Start your plan today. It’s the very 
wisest way save! 


Automatic Saving Sure 
U.S. Savings Bonds 


Contributed this magazine co-operation with the Magazine 
Publishers America public service. 
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